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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN DIVISION
BHUPENDRA KHONA, JENNIFER
LUDGATE, BRIAN MANN, and LUCIA
LUONG Individually and On Behalf of a
Class of Similarly Situated Individuals,
Plaintiffs,

Case No. 1:19-cv-09323-RMB-AMD
Hon. Renee Marie Bumb

v.
SUBARU OF AMERICA, INC.,

SETTLEMENT AGREEMENT AND
RELEASE

Defendant.
This Settlement Agreement and Release (the “Agreement”), dated as of the date of the last
signature below, is made and entered into pursuant to Federal Rules of Civil Procedure 23(a),
23(b)(2), 23(b)(3), and 23(e) by and among the undersigned plaintiffs (collectively, “Plaintiffs”),
on behalf of themselves and each of the Settlement Class Members (as defined below), and
defendant Subaru of America, Inc. (“SOA” or “Defendant”) (collectively, “Parties”) in the abovecaptioned litigation (the “Lawsuit”), by and through their undersigned counsel. This Agreement is
intended by the Parties to fully, finally, and forever resolve, discharge, and settle the “Settled
Claims” (as defined below), upon and subject to the terms and conditions herein.
RECITALS

1.1.

WHEREAS, Plaintiffs allege that the original windshields in certain 2015 and

2016 Subaru Outback and Legacy vehicles (the “Original Windshields”) contain one or more
design and/or manufacturing defects.

1.2.

WHEREAS, Plaintiff Lucia Luong previously sued Defendant asserting claims

substantially similar to those alleged in the present Lawsuit on June 1, 2017 in the matter styled
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Luong et al. v Subaru of America, Inc., Case No. 4:17-cv-03160-YGR (N.D. Cal.) (“Luong”)
before the Honorable Yvonne Gonzalez Rogers.

1.3.

WHEREAS, on August 1, 2017, SOA filed a motion to dismiss Luong in response

to which Plaintiff filed a First Amended Complaint (“FAC”) on September 8, 2017. On October
9, 2017 SOA filed a motion to dismiss the FAC which the Court denied on May 2, 2018.

1.4.

WHEREAS, the Plaintiffs in Luong thereafter served comprehensive sets of

written discovery on Defendant and engaged experts to analyze and conduct finite element analysis
on multiple exemplar vehicle windshields, and Defendant inspected and tested Plaintiff Luong’s
vehicle.

1.5.

WHEREAS, on September 25, 2018 counsel for the Parties in Luong met in person

to discuss potential resolution and exchange information relevant to such discussions, including
information regarding Defendant’s warranty claims data. Based on their discussions, the Parties
agreed to attempt to mediate Plaintiffs’ claims.

1.6.

WHEREAS, in or around December 20, 2018, and January 9, 2019, Plaintiffs and

SOA participated in two full-day mediation sessions before the Honorable Roslyn Chapman (Ret.),
which resulted in the Parties executing a detailed Term Sheet and agreeing, among other things,
that Plaintiffs would dismiss Luong and file an amended complaint in New Jersey (i.e., the
Lawsuit), where Defendant is located, for purposes of effectuating a global nationwide resolution
of claims;

1.7.

WHEREAS, the Parties did not discuss attorneys’ fees, costs and expenses or class

representative service awards until the second day of mediation, after the substantive terms of the
Settlement were negotiated;

1.8.

WHEREAS, pursuant to the Term Sheet, the Parties filed a Joint Stipulation of

Dismissal of Luong pursuant to Fed. R. Civ. P. 41(a)(1)(A)(ii), which Judge Rogers granted on
2
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April 5, 2019 (ECF No. 69);

1.9.

WHEREAS, Plaintiffs instituted the Lawsuit by filing their complaint in this Court

on April 5, 2019 (ECF No. 1) (the “Complaint”);

1.10. WHEREAS, SOA answered the Complaint, denying all material allegations and
interposing a number of affirmative defenses;

1.11. WHEREAS, pursuant to Service Bulletin 12-192-15, SOA previously extended the
original windshield warranty for the Settlement Class Vehicles (as defined below) from 3
years/36,000 miles to 5 years/unlimited miles and introduced the Enhanced Windshield containing
Additional Identification Markings to address the Condition as described in Service Bulletin 12192-15, Exhibit A hereto, which is expressly incorporated herein by reference;

1.12. WHEREAS, having taken confirmatory discovery, Plaintiffs affirm that such
discovery is consistent with SOA’s position that the Enhanced Windshield resolves the Condition
identified in Service Bulletin 12-192-15, and that the Settlement Class is thus properly limited to
owners and lessees of vehicles containing the Original Windshield;

1.13. WHEREAS, Plaintiffs acknowledge and agree that SOA’s further extension of the
warranty of their vehicles’ Original Windshields from the previous extension of five (5)
years/unlimited miles to eight (8) years/unlimited miles, and the other relief provided for in this
Agreement, provides the Settlement Class with appropriate and sufficient relief;

1.14. WHEREAS, SOA does not believe Plaintiffs’ claims are meritorious or that
certification of any proposed class for trial purposes would be proper under Fed. R. Civ. P. 23 and
denied and continues to deny that it is legally responsible or liable to Plaintiffs or any member of
the Settlement Class for any of the claims or allegations asserted in the Lawsuit, but it has
concluded that the Settlement is desirable to avoid the time, expense, and inherent uncertainties of
defending protracted litigation and to resolve, finally and completely, all claims of Plaintiffs and
3

Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 5 of 114 PageID: 344
EXECUTION COPY
members of the Settlement Class for monetary and injunctive relief relating to their vehicles’
windshields, and specifically the Condition described in Service Bulletin 12-192-15;

1.15. WHEREAS, Class Counsel are experienced in this type of class litigation, and
therefore recognize the costs and risks of prosecution of this Lawsuit and believe that it is in
Plaintiffs’ interest, and the interest of all Settlement Class Members, to resolve this Lawsuit in the
manner set forth in this Agreement;

1.16. WHEREAS, the undersigned Parties believe that this Settlement Agreement and
Release offers significant benefits to the Settlement Class Members and is fair, reasonable, and
adequate in its resolution of Plaintiffs’ claims;

1.17. WHEREAS, the undersigned Parties wish to resolve all disputes between and
among themselves relating to the allegations raised in the Lawsuit;

1.18. WHEREAS, solely for purposes of this Settlement, the Court may find that SOA
acted in a manner generally applicable to Plaintiffs and members of the proposed Settlement Class,
making class-wide, injunctive relief appropriate;

1.19. WHEREAS, solely for purposes of this Settlement, the Court may find that
questions of law or fact common to class members predominate over any questions affecting only
individual class members, and a class action is superior to other available methods for fairly and
efficiently settling the controversy;

1.20. WHEREAS, this Settlement is made and entered into by and among Plaintiffs,
individually and on behalf of the Settlement Class, and SOA; and

1.21. WHEREAS, this Settlement is intended to and, in fact, incorporates by reference
the Term Sheet executed by the Parties with respect to claims asserted in Luong and in the Lawsuit,
Exhibit B hereto.
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among
4
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the Parties by and through their respective counsel, that, subject to the approval of the Court and
to the extent set forth in this Agreement, the Lawsuit and the Settled Claims shall be finally and
fully compromised, settled, and released pursuant to Federal Rules of Civil Procedure 23(e),
41(a)(1)(ii) and other applicable rules and laws, and the Lawsuit will be dismissed with prejudice
upon, and subject to, the terms and conditions of this Agreement, as follows:

2.

DEFINITIONS
For purposes of this Agreement, the following terms will have the following meanings, and

which may include obligations as described therein:

2.1.

“Additional Identification Marking”

“Additional Identification Marking” means one or more of the following markings: CN,
CV, DOT44 that appear on Enhanced Windshields (identified below).

2.2.

“Agreement”

“Agreement” means this Settlement Agreement and Release plus all Exhibits appended
thereto.

2.3.

“Attorneys’ Fees and Expenses”

“Attorneys’ Fees and Expenses” means the amount approved by the Court for payment to
Class Counsel for attorneys’ fees, costs and litigation expenses, which amount shall not exceed
$515,000 in the aggregate.

2.4.

“Authorized Subaru Retailer”

“Authorized Subaru Retailer” shall mean an independent automobile retailer authorized by
SOA to sell and service Subaru vehicles in the United States.

2.5.

“CAFA Notice”

“CAFA Notice” means notice (in a form substantially similar to that attached as Exhibit C
and approved by the Court) of this Settlement (defined below) to the appropriate federal and state
5
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officials, as provided by the Class Action Fairness Act of 2005, 28 U.S.C. § 1715, and as further
described in Section 7.2.

2.6.

“Claim Form”

“Claim Form” means a Claim Form (in the form substantially similar to that attached as
Exhibit D and approved by the Court) pursuant to which a Reimbursement Claim (defined below)
can be submitted. The Parties will use a claim form materially the same as the one attached to the
October 23, 2015 Owner Notification Letter (Exhibit 1 to the Term Sheet), with the relevant dates
updated and as modified to be consistent with the terms of the Term Sheet.

2.7.

“Class Counsel”

“Class Counsel” means Mark S. Greenstone of Greenstone Law APC and Marc L. Godino
of Glancy Prongay & Murray LLP.

2.8.

“Condition”

“Condition” means the condition addressed by Service Bulletin 12-192-15 which discusses
the possibility of an Original Windshield to crack, chip and/or fracture in or through the deicer
region.

2.9.

“Court”

“Court” shall mean the United States District Court for the District of New Jersey, Camden
Division, the Honorable Judge Bumb presiding, or her duly-appointed successor, where this
Lawsuit is pending.

2.10. “Effective Date”
“Effective Date” means the first date after the Court enters the Final Judgment (defined
below), and it becomes Final (as defined below).

2.11. “Enhanced Windshield”
“Enhanced Windshield” shall mean enhanced production parts and replacement part
6
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windshields that contain an Additional Identification Marking (i.e., CN, CV or DOT44).

2.12. “Final”
“Final” when referring to a judgment or order means that: (1) the judgment is a final,
appealable judgment; and (2) either: (a) no appeal has been taken from the judgment relating to
the merits of the settlement (as opposed to any appeals relating solely to Total Monetary
Compensation, which will not affect finality as defined herein) as of the date on which all times to
appeal therefrom have expired, or (b) an appeal or other review proceeding of the judgment having
been commenced, such appeal or other review is finally concluded and no longer is subject to
review by any court, whether by appeal, petitions for rehearing or re-argument, petitions for
rehearing en banc, petitions for writ of certiorari, or otherwise, and such appeal or other review
has been finally resolved in a manner that affirms the Final Judgment in all material respects.

2.13. “Final Approval Hearing”
The “Final Approval Hearing” means the final hearing to be held by the Court to consider
the fairness, reasonableness, and adequacy of the Settlement and an application by Plaintiffs and
their counsel for attorneys’ fees, reimbursement of costs and expenses, which shall not exceed
$515,000 in the aggregate, and class representative service awards, which shall not exceed $20,000
in the aggregate.

2.14. “Final Judgment”
The “Final Judgment” means an order and final judgment to be rendered by the Court,
approving the Settlement, dismissing the Lawsuit in accordance with the terms set forth herein,
and providing that the Settlement Class and Plaintiffs have released the Released Parties from the
Settled Claims, as set forth below.

2.15. “Injunctive Relief”
“Injunctive Relief” means the injunctive relief program to which SOA has agreed and
7
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which benefit the Settlement Class, as further described in Sections 4 and 5.

2.16. “Notice”
“Notice” means the notice (in the form substantially similar to that attached as Exhibit E
and approved by the Court) to the Settlement Class that will be mailed via United States Mail,
postage prepaid, and posted on the Settlement Website, as further described in Section 7.3. The
Notice shall include, among other things, information contained in the October 23, 2015 Owner
Notification Letter, Exhibit 1 to the Term Sheet (Exhibit B) and shall also include the Claim Form
(Exhibit D).

2.17. “Notice Date”
“Notice Date” means the date the Notice is first transmitted to Settlement Class Members,
which the Parties will use best efforts to occur no later than one hundred (100) days from the date
the Court enters the Preliminary Approval Order (defined below).

2.18. “Notice Plan”
“Notice Plan” means the plan for providing notice of this Settlement to the Settlement Class
under Federal Rule of Civil Procedure 23(c)(2)(A) and (e)(1), as set forth in Section 7.

2.19. “Original Windshield”
“Original Windshield” means an original, factory-installed windshields in certain 2015 and
2016 Subaru Outback and Legacy vehicles and which are the subject of Service Bulletin 12-19215 and which do not have an Additional Identification Marking.

2.20. “Parties”
“Parties” shall mean the Plaintiffs, on behalf of themselves and the proposed Settlement
Class, Class Counsel, and SOA.
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2.21.

“Preliminary Approval Order”

The “Preliminary Approval Order” means an order substantially in the form attached hereto
as Exhibit F, setting a hearing date for the Final Approval Hearing, provisionally certifying the
Settlement Class defined below, appointing Mark S. Greenstone of Greenstone Law APC and
Marc L. Godino of Glancy Prongay & Murray LLP as Class Counsel, and approving the Notice
Plan by the means provided for herein.

2.22. “Recital”
“Recital” means each statement of the facts and/or procedural history in Section I of this
Agreement. The Parties acknowledge and agree the Recitals enumerate important facts and
procedural history, are true and accurate, and are hereby made a part of this Agreement as though
fully set forth herein.

2.23. “Reimbursement Claim”
“Reimbursement Claim” shall mean a claim submitted by a Settlement Class Member for
monetary reimbursement pursuant to the Reimbursement Program (defined below).

2.24. “Reimbursement Program”
“Reimbursement Program” shall mean the Reimbursement Program described herein at
Section 4.2 and in Exhibit E hereto.

2.25.

“Released Parties”

“Released Parties” mean Subaru of America, Inc., its parent, subsidiaries, affiliates and
related entities and all of its past and present directors, officers, employees, partners, principals,
agents, and each of their predecessors, successors, parents, subsidiaries, divisions, joint ventures,
attorneys, insurers, reinsurers, assigns, related or affiliated entities, Authorized Subaru Retailers,
distributors, suppliers, and any members of their immediate families, and any trust for which any
of them are trustees, settlers, or beneficiaries.
9
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2.26. “Replacement Windshield”
“Replacement Windshield” means an Enhanced Windshield or a non-Original Equipment
Manufacturer (OEM) windshield.

2.27.

“Settled Claims”

“Settled Claims” with respect to Plaintiffs and the Settlement Class means any and all
claims, counterclaims, demands (including, without limitation, demands for arbitration), actions,
suits, causes of action, allegations of wrongdoing, and liabilities that are or could have been alleged
in Luong or this Lawsuit, including unknown claims, under the laws of any jurisdiction, including
under federal law, state law, and common law, whether at law or equity, against SOA and all of
the Released Parties, and including without limitation SOA’s past and present directors, officers,
employees, partners, principals, agents, Authorized Subaru Retailers, distributors, suppliers, and
each of their predecessors, successors, parents, subsidiaries, divisions, joint ventures, attorneys,
insurers, reinsurers, assigns, related or affiliated entities, and any members of their immediate
families, and any trust for which any of them are trustees, settlers, or beneficiaries, for injunctive
relief, declaratory relief, and economic injury or damages, concerning Settlement Class Vehicles’
Original Windshields and the associated components referenced in Service Bulletin 12-192-15,
including the deicers, the Warranty Extensions or the Reimbursement Program relating thereto,
that are either alleged in the Lawsuit or could or might have been alleged in the Lawsuit or any
other proceedings, including via the use of a class action procedural device. “Settled Claims” does
not include claims relating to any Enhanced Windshield or Replacement Windshield.

2.28. “Settlement”
The “Settlement” means the full and final compromise, settlement, and dismissal of the
Lawsuit subject to the terms and conditions of this Agreement and the Exhibits attached hereto.

10
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2.29. “Settlement Administrator”
“Settlement Administrator” shall mean JND Legal Administration.

2.30. “Settlement Class”
The “Settlement Class” shall mean a proposed settlement class certified pursuant to Federal
Rules of Civil Procedure 23(a), 23(b)(2), and 23(b)(3) comprised of all persons or entities: (1)
who own or lease any Settlement Class Vehicle in the continental United States with an Original
Windshield; (2) own or lease (or previously owned or leased) any Settlement Class Vehicle in the
continental United States and who paid out-of-pocket to replace an Original Windshield but who
did not obtain full reimbursement of actual out-of-pocket expenses; or (3) whose Settlement Class
Vehicle’s Original Windshield was replaced due to the presence of the Condition with another
Original Windshield. Excluded from the Settlement Class are: (1) SOA, its parents, affiliates, and
any entity or division in which SOA has a controlling interest, and its legal representatives,
officers, directors, assigns, and successors; (2) the Judge to whom this case is assigned and the
Judge’s staff; and (3) any persons who have suffered personal injuries as a result of the alleged
Condition.

2.31. “Settlement Class Member”
A “Settlement Class Member” is a person who falls within the definition of the Settlement
Class.

2.32. “Settlement Class Vehicle”
“Settlement Class Vehicle” shall mean: a 2015 or 2016 Subaru Outback and Subaru Legacy
vehicle distributed by Subaru of America, Inc. in the continental United States to which Service
Bulletin 12-192-15 expressly applies.

2.33. “Settlement Website”
“Settlement Website” shall mean the Internet website to be established by the Settlement
11
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Administrator (www.windshields.settlementclass.com) as part of the Notice Plan set forth in
Section 7.

2.34. “SOA”
“SOA” shall mean Subaru of America, Inc., and its parents, affiliates, predecessors,
successors, assigns, directors, officers, agents, Authorized Subaru Retailers, distributors, suppliers,
attorneys, representatives, and employees.

2.35. “SOA’s Counsel”
“SOA’s Counsel” shall mean SOA’s counsel of record in the Lawsuit.

2.36.

“Term Sheet”

“Term Sheet” shall mean the detailed Term Sheet the Parties signed after participating in
two full-day mediation sessions before the Honorable Roslyn Chapman (Ret.), as well as the
exhibits thereto, which is attached to this Agreement as Exhibit B and expressly incorporated
herein by reference.

2.37. Total Monetary Compensation
“Total Monetary Compensation” shall mean the total amount of attorneys’ fees, costs and
incentive awards for Plaintiffs, which the Parties agree shall not exceed five hundred and thirtyfive thousand dollars ($535,000.00) in the aggregate, subject to the approval of the Court.

2.38. “Warranty Extension”
“Warranty Extension” shall mean the Warranty Extension described in Section 4.1 and
Exhibit E hereto.

3.

FED. R. CIV. P. 23(b)(2) & 23(b)(3) SETTLEMENT CLASS
For purposes of this Settlement only, and upon the express terms and conditions set forth

in this Agreement, Plaintiffs and SOA agree to seek certification of a nationwide Settlement Class
in the Lawsuit pursuant to Federal Rules of Civil Procedure 23(b)(2) & 23(b)(3) as follows:
12
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All persons or entities: (1) who own or lease any Settlement Class Vehicle in the
continental United States with an Original Windshield; (2) own or lease (or
previously owned or leased) any Settlement Class Vehicle in the continental United
States and who paid out-of-pocket to replace an Original Windshield but who did
not obtain full reimbursement of actual out-of-pocket expenses; or (3) whose
Settlement Class Vehicle’s Original Windshield was replaced due to the presence
of the Condition with another Original Windshield.
Excluded from the Settlement Class are: (1) SOA, its parents, affiliates, and any
entity or division in which SOA has a controlling interest, and its legal
representatives, officers, directors, assigns, and successors; (2) the Judge to whom
this case is assigned and the Judge’s staff; and (3) any persons who have suffered
personal injuries as a result of the alleged Condition.

3.1.

No Right to Opt Out of Injunctive Relief. Settlement Class Members shall not be

permitted to opt out of the Warranty Extension being offered pursuant to Federal Rule of Civil
Procedure 23(b)(2).

3.2.

Requests to Opt-Out of Reimbursement Program. Any Settlement Class

Member who wishes to opt-out of the Reimbursement Program must, within twenty-eight (28)
days of the date of the Final Approval Hearing date in the Notice, submit a written opt-out notice
to the Settlement Administrator at Subaru Windshield Settlement c/o JND Legal Administration,
PO Box 91088, Seattle, WA 98111, and shall be subject to the following requirements:

3.2.1.

To opt-out of the Reimbursement Program, a Settlement Class

Member must provide the following information in writing: (i) full name, current address, and
current telephone number; (ii) the model and model year of the Settlement Class Vehicle(s), as
well as the vehicle identification number(s) (VIN(s)) for the Settlement Class Vehicle(s); (iii) a
statement that the Settlement Class Member is otherwise eligible for the Reimbursement Program
but that the Settlement Class Member wants to be excluded from the Reimbursement Program
provisions of the Settlement; and (iv) the Settlement Class Member’s signature and the date. A
Class Member wishing to exclude him or herself from the Settlement must send to the Settlement
Administrator his or her own, personally signed letter or request (or, where appropriate, a signed
13
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letter or request from a Settlement Class Member’s conservator, custodian, or person with
applicable power of attorney along with documentation establishing such authority). A single
written letter or request for exclusion submitted on behalf of more than one Settlement Class
Member will be deemed invalid; provided, however, that an exclusion received from one
Settlement Class Member will be deemed and construed as a request for exclusion by all co-owners
or co-lessees of the vehicle. Purported mass or class opt-outs shall not be allowed. No Settlement
Class Member shall be deemed opted-out of the Settlement Class through any purported “mass”
or “class” opt-outs.

3.2.2.

Any Settlement Class Member who submits a timely opt-out notice

that complies with the requirements set forth in this Agreement and would otherwise be eligible
for reimbursement pursuant to the Reimbursement Program shall not be bound by the
Reimbursement Program or Release provisions of the Settlement.

3.2.3.

Any Settlement Class Member who submits a timely opt-out request

may not file an Objection to the Settlement and shall be deemed to have waived any rights or
benefits under the Settlement other than the injunctive relief.

3.2.4.

Any Settlement Class Member who does not properly and timely

submit an opt-out notice in compliance with the terms set forth herein shall be included in all
respects in the Settlement Class and shall be bound by the terms of the Settlement, this Agreement,
and Final Judgment, whether or not such person attempts to object to the Settlement, submits a
Reimbursement Claim or otherwise participates in the Settlement.

3.3.

Objections to Settlement. Any Settlement Class Member who wishes to object to

the fairness, reasonableness or adequacy of the Settlement must file a written notice of objection
with the Court and mail a copy to Class Counsel and SOA’s counsel. The Notice will provide a

14
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specific date by which objections must be filed and copies postmarked, which date will be twentyeight (28) days prior to the Final Approval Hearing date specified in the Notice.

3.3.1.

To state a valid objection, an objecting Settlement Class Member

(“Objector”) must provide the following information in writing: (i) the Settlement Class Member’s
full name, current address, and current telephone number; (ii) the model and model year of the
Objector’s Settlement Class Vehicle(s), as well as the VIN(s) for the Settlement Class Vehicle(s);
(iii) a statement, with specificity, of the position(s) the Objector wishes to assert, including the
factual and legal grounds for the position and to which such objection applies; (iv) copies of any
other documents the Objector wishes to submit in support of his or her position; and (v) the
Objector’s signature and the date. In addition, any Objector shall provide a detailed list of any
other objections previously submitted by the Objector or the Objector’s counsel to any proposed
class action settlements submitted in any court, whether state, federal, or otherwise, in the United
States in the previous five (5) years. If the Objector or his or her counsel has not objected to any
other class action settlement in any court in the United States in the previous five (5) years, he or
she shall affirmatively so state in the written materials provided in connection with the objection.

3.3.2.

Any Objector may appear at the Final Approval Hearing, provided

his or her written objection includes a statement of intent to appear. If the Objector intends to
appear at the Final Approval Hearing through counsel, the Objector’s written objection must also
state the identity of any attorney who will appear at the Final Approval Hearing on the Objector’s
behalf. Any Settlement Class Member who does not comply with the deadlines and other
requirements set forth in the Notice, this Agreement, and/or the Order of Preliminary Approval
will be deemed to have waived any objections to the Settlement and may be barred from speaking
or otherwise presenting any views at the Final Approval Hearing.

15

Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 17 of 114 PageID: 356
EXECUTION COPY

3.3.3.

Objections must be served:

Upon SOA’s counsel at:
Livia M. Kiser
King & Spalding LLP
353 N. Clark Street
Twelfth Floor
Chicago, Illinois 60654
(312) 995-6333
lkiser@kslaw.com
Upon Class Counsel at:
Mark S. Greenstone
Greenstone Law APC
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9156
mgreenstone@greenstonelaw.com

3.3.4.

The filing of an objection allows Class Counsel and/or counsel for

SOA to notice such Objector for deposition consistent with the Federal Rules of Civil Procedure,
which shall be taken at an agreed-upon location on a noticed date to be provided, as well as to seek
any documentary evidence or other tangible things that are relevant to the objection. Failure by an
Objector to be available for a deposition or to comply with expedited discovery requests may result
in the Court striking the objection and otherwise denying the Objector the opportunity to be heard.
If the Court finds the objection frivolous, or made for an improper purpose, the Court may tax the
costs of any such discovery to the Objector (and/or the Objector’s counsel).

3.3.5.

These procedures and requirements for objecting are intended to

ensure the efficient administration of justice and the orderly presentation of any Objector’s
objection to the Settlement, in accordance with the due process rights of all Settlement Class
Members.

16
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3.4.

Class Certified for Settlement Purposes Only. SOA contends that this Lawsuit

could not be certified as a class action under Federal Rule of Civil Procedure 23 for trial purposes.
The certification of a Settlement Class, and the appointment of Class Counsel for settlement
purposes only pursuant to this Agreement, shall not constitute in this Lawsuit or any other
proceeding an admission by SOA of any kind or a determination that certification of a class or
subclass for trial purposes is appropriate or proper, or that appointment of Class Counsel for the
Settlement Class for trial purposes is or could be appropriate or proper. In the event that the
Settlement is not approved by the Court for any reason, or the Settlement does not become Final
or is terminated, canceled, fails to become effective in accordance with its terms, or otherwise is
rendered null and void, the certification of the Settlement Class and appointment of Class Counsel
shall automatically be vacated and shall not constitute evidence or a binding determination that the
requirements for certification of a class for trial purposes in this Lawsuit or any other proceeding
are or could be satisfied. In such event, the Parties shall be restored to their respective positions in
the Lawsuit, and expressly reserve all rights to challenge or move for certification of a class for
trial purposes in this Lawsuit or any other proceeding on all available grounds as though no
proposed Settlement Class had ever been brought to the Court for certification for settlement
purposes only in this Lawsuit, and no reference to the prior proposed certification of a Settlement
Class, or any documents related thereto, shall be made for any purpose going forward.
Furthermore, nothing in this Agreement shall prevent SOA from opposing class certification or
seeking de-certification of the conditionally-certified Settlement Class if final approval of this
Settlement is denied, or not upheld on appeal, including review by the United States Supreme
Court, for any reasons, or if any of the conditions exist that permit SOA to terminate this
Agreement in accordance with Section 13.
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4.

RELIEF TO SETTLEMENT CLASS

4.1.

Warranty Extension. Subject to the terms and conditions of this Agreement,

Plaintiffs and SOA have agreed to move jointly for the Court to enter an injunction applicable to
SOA, which will contain only the terms of the Injunctive Relief related to the Warranty Extension
as described in this Section 4, and as will be set forth in the [Proposed] Final Judgment. The Parties
will ask the Court, upon the entry of Final Judgment, to adopt the order, which requires SOA, at
its sole cost and expense, to enact the Warranty Extension and to confer benefits to the Settlement
Class as described in this Section.

4.1.1.

The Warranty Extension shall apply to the Settlement Class Vehicles.

Under the terms of the Warranty Extension, SOA will further extend the warranty for the Original
Windshields from the previous extension of five (5) years/unlimited miles to eight (8)
years/unlimited miles. For the avoidance of doubt, the Warranty Extension will include one free
replacement only, and only Original Windshields are subject to the Warranty Extension.
Notwithstanding the foregoing, to the extent any Original Windshields in Settlement Class
Vehicles were not replaced with the Enhanced Windshields identified in Service Bulletin 12-19215 or Replacement Windshields but instead windshields identical to the Original Windshields,
such identical replacement windshields are subject to the Warranty Extension.

4.1.2.

In connection with this Warranty Extension, all terms of Service Bulletin

12-192-15 and the new vehicle limited warranty (“NVLW”) will continue to apply to each
Settlement Class Vehicle, except that SOA will (a) provide further direction to Authorized Subaru
Retailers via a communication method of SOA’s choosing regarding the evaluation of windshield
cracks in Original Windshields (i.e., no “pen test”); (b) clarify to Authorized Subaru Retailers via
a communication method of SOA’s choosing that a windshield crack does not have to originate in
the deicer region in an Original Windshield but must pass through the deicer region in order to
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qualify for relief under Service Bulletin 12-192-15; and (c) clarify to Authorized Subaru Retailers
via a communication method of SOA’s choosing that an outside influence (e.g., a rock) is covered
by Service Bulletin 12-192-15 if it originates in the Original Windshield in the deicer region (e.g.,
a star, bullseye, or half moon).

4.1.3.

SOA shall be responsible for all costs associated with the Warranty

Extension.

4.2.

Reimbursement Program. Subject to the terms and conditions of this Agreement,

Plaintiffs and SOA have also agreed to move jointly for the Court to enter an order approving the
Reimbursement Program as follows:

4.2.1.

Settlement Class Members may be eligible for the Reimbursement

Program if they have paid out-of-pocket to have their vehicle’s deicer-equipped Original
Windshield replaced due to the Condition, provided that: (1) Settlement Class Members were not
previously reimbursed by any other source (including without limitation an Authorized Subaru
Retailer, via goodwill from SOA or any other way); (2) the reimbursement requested reflects actual
out-of-pocket costs incurred by a Settlement Class Member who replaced his/her/its Original
Windshield due to the issues covered by Service Bulletin 12-192-15; (3) the repair was/is
performed within the durational limits of the Warranty Extension (i.e., within the first eight years
the vehicle is in service); and (4) in the case of a repair performed by a third-party aftermarket
repair provider, any third-party repair must have occurred either: (a) after the prior warranty
extension had expired but before the new warranty extension began or (b) before the prior warranty
extension expired provided that the Settlement Class Member presented his/her/its vehicle to and
was denied coverage by an Authorized Subaru Retailer or an authorized Subaru repair facility. A
Settlement Class Member shall not be entitled to recover the costs of repair charged by a thirdparty repair shop (i.e., a facility other than an Authorized Subaru Retailer) under the
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Reimbursement Program for an otherwise valid Reimbursement Claim if the repair is conducted
after fifteen (15) days following the Notice Date. For a Settlement Class Member who requires a
re-mailed Notice pursuant to Section 7.3 of this Agreement, the Settlement Class Member shall
not be entitled to recover the costs of repair charged by an independent repair shop under the
Reimbursement Program for an otherwise valid Reimbursement Claim if the repair is conducted
after fifteen (15) days following the date of the remailing of the Notice. To qualify for the
Reimbursement Program, Settlement Class Members must have paid an out-of-pocket expense to
an Authorized Subaru Retailer, an authorized Subaru repair facility, or a third-party aftermarket
repair provider to replace the Original Windshield as a result of a crack or damage to the
windshield originating in or passing through the deicer region of the Original Windshield.

4.2.2.

Reimbursement is limited to necessary, documented costs for

replacement of an Original Windshield, including but not limited to costs associated with
recalibration of the Subaru EyeSight cameras.

4.2.3.

If a Settlement Class Member has been previously reimbursed by

SOA, an Authorized Subaru Retailer, or an insurance provider for partial coverage of this repair,
only the actual out-of-pocket portion that the Settlement Class Member has paid (if any) is eligible
for reimbursement.

4.2.4.

Settlement Class Members are not eligible to recover any repair

costs previously reimbursed by any third party, including SOA, Subaru Added Security, other
extended warranty providers, an Authorized Subaru Retailer, or an insurance provider.

4.2.5.

Settlement Class Members will apply for reimbursement by

completing a Claim Form substantially similar to the form attached as Exhibit D and by following
the other procedures therein, including providing a copy of the receipt or invoice for the repair and
proof of payment. Settlement Class Members that fail to follow these procedures, including by
20

Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 22 of 114 PageID: 361
EXECUTION COPY
the submission of claims that do not include the required proof of repair and payment, may be
rejected. Settlement Class Members shall be provided with the option of submitting Claim Forms
electronically on the Settlement Website or by U.S. mail, postage prepaid.

4.2.6.

Each Claim Form shall be submitted to and reviewed by the

Settlement Administrator, who shall determine in good faith in accordance with the terms and
conditions of this Settlement Agreement the extent, if any, to which each claim shall be allowed.
The Settlement Administrator shall use all reasonable efforts and means to identify and reject
duplicate and/or fraudulent claims, including, without limitation, maintaining a record of every
payment made to a Settlement Class Member. In the event a Settlement Class Member submits a
Claim Form that is not duplicate or fraudulent but nevertheless deficient (e.g., because it is
incomplete or does not have appropriate supporting documentation), the Settlement Administrator
shall contact the Settlement Class Member via electronic mail (or, if the Claim Form is submitted
via U. S. Mail, by U.S. Mail) one time to advise the Settlement Class Member that his or her claim
is deficient and advising the way(s) in which the Claim Form and claim is deficient and/or
incomplete. The Settlement Administrator has no further affirmative obligation to seek additional
information or supporting documentation from any Settlement Class Member. Within thirty (30)
days of the Final Judgment becoming in all respects Final, the Settlement Administrator shall
analyze all of the claims submitted and (as applicable) send deficiency notices. Settlement Class
Members shall have thirty (30) days from date of mailing or emailing to provide additional
information and supporting documentation. If, after expiration of the thirty (30) day period, a
Settlement Class Member’s Claim Form/claim still does not meet the requirements set forth in this
Settlement Agreement and in the Claim Form instructions, or fails to include all required
supporting documentation, such Claim Form shall be rejected.
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4.2.7.

SOA reserves the right to evaluate claims submitted pursuant to the

Reimbursement Program against SOA’s own records, the records of Authorized Subaru Retailers
and/or any other reasonable source(s), and to challenge any determination made by the Settlement
Administrator to pay any claims in whole or in part that SOA in good faith determines are false,
fraudulent, or otherwise do not qualify. SOA will advise Class Counsel and the Settlement
Administrator of the challenged claims and the reasons that SOA believes such claims should be
rejected (e.g., the claim was already previously paid, the windshield for which reimbursement is
sought is an Enhanced Windshield, etc.). Challenged claims shall be denied unless Class Counsel
in good faith objects to the denial within thirty (30) days based on reasonable grounds. In the
event a dispute arises between SOA and Class Counsel, the procedures set forth in Section 4.2.9
immediately below shall be followed.

4.2.8.

In any instance in which a claim for reimbursement is denied and

the Settlement Class Member disputes the denial, the Settlement Administrator shall escalate the
dispute to a Settlement Administrator supervisor or team lead for a secondary review. In the event
a dispute remains, the Settlement Class Member and SOA agree to submit the dispute to the Better
Business Bureau (BBB) Auto Line (at www.auto.bbb.org) for a binding decision, each party to
pay his/her/its own attorneys’ fees (if applicable), SOA to pay any cost for the BBB Auto Line
service. The parties recognize, however, that Settlement Class Members who have already
obtained reimbursement in full for out-of-pocket costs resulting from replacement of their Original
Windshields and Settlement Class Members who have already had their Original Windshields
replaced at no cost objectively do not qualify for the Reimbursement Program and, thus, would
not actually have a “claim.”

4.3.

SOA agrees to provide copies of any proposed written communications to

Settlement Class Members regarding this settlement to Class Counsel prior to dissemination for
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review and comment. Both Parties agree to act reasonably and in good faith in preparing and
reviewing such communications. Class Counsel agrees to use best efforts to review and provide
comment on such communications in a timely manner.

4.4.

Notwithstanding the above, if SOA is unable to comply with any of the deadlines

set forth in this Section 4, SOA shall receive a reasonable extension of time sufficient to permit
completion of the task upon submission of an application to the Court showing good cause for the
extension.

4.5.

Nothing prevents SOA or its Authorized Subaru Retailers from replacing any

windshield glass pursuant to goodwill in their sole discretion.

5.

LIMITATIONS ON INJUNCTIVE RELIEF

5.1.

Compliance with Applicable Law. Any actions by SOA determined in good faith

to be reasonably necessary to comply with any federal, state, or local law, enactment, regulation,
or judicial ruling shall not constitute a breach of this Agreement. In the event that any obligation
that SOA has agreed to undertake becomes inconsistent with any future federal, state, or local law,
enactment, regulation, or judicial ruling, then SOA shall be released from performing such
obligation after notice to the Court and Class Counsel. Any objection to such change in procedure
shall be made to the Court by Class Counsel within ten (10) days of such notice.

5.2.

Sunset Provision. The obligations set forth in the Injunctive Relief order will

continue through the latest date the Warranty Extension could apply, after which it will
automatically terminate.

6.

PRELIMINARY APPROVAL ORDER
After the execution of this Agreement, Plaintiffs shall use their best efforts to promptly file

with the Court a motion for entry of a Preliminary Approval Order, in the form attached hereto as
Exhibit F, that:
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6.1.

Preliminarily approves the proposed settlement set forth in this Agreement;

6.2.

Certifies the Settlement Class under Federal Rule of Civil Procedure

23(a), 23(b)(2), and 23(b)(3) for settlement purposes only;

6.3.

Appoints Class Counsel;

6.4.

Approves the proposed Notice Plan, including the form of Notice substantially

similar to that attached hereto as Exhibit E;

7.

6.5.

Appoints the Settlement Administrator; and

6.6.

Sets a hearing date for the Final Approval Hearing.

NOTICE PLAN

7.1.

JND Legal Administration (“JND”), as the Settlement Administrator, shall be

responsible for implementing Notice to the Settlement Class in the manner described in this
Agreement, and SOA shall bear the costs for administration of the settlement.

7.2.

The Settlement Administrator shall serve notice of the proposed settlement that

meets the requirements of the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715, on
the appropriate federal and state officials no later than ten (10) days after the filing of this
Agreement with the Court. A proposed form of CAFA Notice, without the accompanying
attachments, is attached as Exhibit C. SOA shall file with the Court a certification of the date upon
which the CAFA Notice was served within 10 days of its service of the Notice.

7.3.

JND will use the Department of Motor Vehicles (DMV) aggregators and Experian

to obtain current mailing addresses for the Settlement Class Members. Prior to mailing the Notice,
JND shall utilize the United States Postal Service National Change of Address database to obtain
updated addresses where available. The Settlement Administrator shall cause the Notice to be
disseminated via the United States Postal Service First Class Mail, Postage Prepaid, to Settlement

24

Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 26 of 114 PageID: 365
EXECUTION COPY
Class Members. In the case of any returned undeliverable mail, JND shall forward any Notice
returned to it with a forwarding address. If the Notice is undeliverable a second time, no further
efforts shall be made. The Notice will include the same information as was included in the October
23, 2015, Owner Notification Letter advising customers of Service Bulletin 12-192-15 but updated
as appropriate, including but not limited to clarifying that chip repairs in the deicer area are eligible
for the Reimbursement Program and inviting Settlement Class Members to submit a claim if they
feel that they have been improperly denied warranty coverage for cracks or breaks of their Original
Windshields. The Settlement Administrator will provide a dedicated email address to which
Settlement Class Members can send messages requesting a callback, as well as a toll free number
at which Settlement Class Members may leave a voice message. Trained customer service
representatives will respond to such contacts and work to resolve their concerns.

7.4.

Prior to transmitting the Notice, JND will establish a dedicated Settlement Website

providing a method through which Settlement Class Members may submit claims. The Settlement
Website will make available for viewing and download the Preliminary Approval Order, the
Notice, the Claim Form, this Agreement, and other relevant information regarding the Lawsuit as
the Parties shall mutually agree, such website to be active up to and including the last date for
which a Reimbursement Claim under the Reimbursement Program can be submitted. The
Settlement Administrator will also provide the website address to the Settlement Website in the
Notice, maintain a toll-free number and an email address for Settlement Class Members to seek
answers to questions about the Settlement, and provide a reference to the toll-free number and
email address in the Notice.

7.5.

The Settlement Administrator shall work in good faith with Class Counsel to

provide one or more declarations, as necessary, regarding the Notice program to support the final
approval of the Settlement.
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8.

FINAL APPROVAL HEARING

8.1.

The Final Approval Hearing will be held, subject to the Court’s approval and

availability, on a date that is within one-hundred-twenty (120) days of the Notice Date. At this
Final Approval Hearing, the Court will consider: (a) whether the Settlement should be approved
as fair, reasonable, and adequate for the Settlement Class and whether judgment should be entered
on the terms stated in the Settlement; and (b) whether Plaintiffs’ application for attorneys’ fees,
costs and expenses, and representative service awards, should be granted.

8.2.

At least forty-two (42) days prior to the Final Approval Hearting date in the Notice,

Class Counsel shall file a briefing regarding final approval of the settlement and certification of
the settlement class, and award of attorneys’ fees, costs, expenses and class representative service
awards, requesting that the Court enter the Final Order and Judgment in substantially the same
form as attached as Exhibit G to this Agreement.

8.3.

Any responses to Settlement Class Member objections shall be filed by no later

than fourteen (14) days prior to the Final Approval Hearing.

9.

THE DISMISSAL AND RELEASES

9.1.

Upon the Effective Date, the Action shall be dismissed with prejudice and all

Claims of Plaintiff and the Settlement Class that are or could have been brought in the Lawsuit
shall be released.

9.2.

As of the Effective Date, Plaintiffs and the Settlement Class Members, on behalf of

themselves and each of their predecessors, successors, parents, subsidiaries, affiliates, custodians,
agents, assigns, representatives, heirs, executors, trustees, administrators, and any other Person
having any legal or beneficial interest in the Lawsuit, will be deemed by this Settlement to have,
and by operation of the Final Judgment becoming Final will have, released and forever discharged
the Released Parties from any and all of the Settled Claims. The Settled Claims to be released
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include unknown claims that could have been brought in this Lawsuit or Luong, and Plaintiffs and
the Settlement Class waive and relinquish to the fullest extent possible any state or federal law
bearing upon the efficacy of the release of all such unknown claims.

9.3.

As of the Effective Date, Plaintiffs and the Settlement Class Members, and anyone

claiming through or on behalf of any of them, will be forever barred and enjoined from
commencing or prosecuting any action or other proceeding in any court of law or equity, arbitration
tribunal, or administrative forum, directly, representatively, or derivatively, asserting any of the
Settled Claims against the Released Parties.

9.4.

Notwithstanding the dismissal of the Settled Claims with prejudice in accordance

with this Agreement as of the Effective Date, Plaintiffs and Settlement Class Members who
continue to qualify shall maintain full entitlement to all warranty-related benefits otherwise
applicable to their vehicles according to the terms of the applicable warranties, and nothing herein
shall prevent anyone from obtaining goodwill from an Authorized Subaru Retailer or SOA.

9.5.

Plaintiffs acknowledge that they, Class Counsel, and Settlement Class Members

may hereafter discover facts in addition to or different from those that they now know or believe
to be true with respect to the subject matter of this Lawsuit and the Settled Claims, but it is their
intention to, and they do upon the Effective Date of this Agreement, fully, finally, and forever
settle and release all such claims, without regard to the subsequent discovery or existence of
different additional facts. Plaintiffs and Settlement Class Members expressly waive any and all
rights and benefits afforded by California Civil Code § 1542 (and other, similar state statutes),
which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
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HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.
Plaintiffs understand and acknowledge on behalf of themselves and the Settlement Class the
significance of this waiver of California Civil Code § 1542 (if applicable) and/or of any other
applicable federal or state law relating to limitations on releases. Each Settlement Class Member
also hereby expressly waives and fully, finally and forever settles and releases any and all Settled
Claims it may have against the Released Parties under § 17200, et seq., of the California Business
and Professions Code.

9.6.

Binding Release. Upon the Effective Date, no default by any person in the

performance of any covenant or obligation under this Settlement or any order entered in connection
therewith shall affect the dismissal of the Lawsuit, the res judicata effect of the Final Judgment,
the foregoing releases, or any other provision of the Final Judgment; provided, however, that all
other legal and equitable remedies for violation of a court order or breach of this Agreement shall
remain available to all Parties.

10.

DENIAL OF WRONGDOING AND LIABILITY

10.1. SOA denies and continues to deny (a) each and all of the claims alleged by Plaintiffs
in the Lawsuit and/or Luong, whether on behalf of themselves or anyone else, and (b) all
allegations that anyone suffered damage or was otherwise injured or harmed in any way by the
conduct alleged in the Lawsuit and/or Luong. SOA’s agreement to enter into or carry out the terms
of this Agreement shall not be construed as, or be deemed to be evidence of, an admission or
concession by SOA of any fault or liability whatsoever, and shall not be offered or received in
evidence in any action or proceeding in any court, administrative agency, or other tribunal for any
purpose whatsoever except as necessary to enforce the provisions of this Agreement and the
Exhibits hereto or the provisions of any related agreement or release. Without conceding any
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infirmity in the denials or defenses SOA asserted or intended to assert in the Lawsuit, SOA states
that it is its desire and in its best interests that the Lawsuit be dismissed in the manner and upon
the terms and conditions set forth herein in order to avoid the expense, inconvenience, and
distraction of further legal proceedings and to put to rest the claims asserted by Plaintiffs
individually and on behalf of the Settlement Class.

10.2. Notwithstanding the foregoing, this Agreement and the Exhibits hereto may be filed
in the Lawsuit as evidence of the Settlement, or in any subsequent action against or by SOA or any
Released Party to support a defense of res judicata, collateral estoppel, release, or other theory of
claim or issue preclusion or similar defense.

11.

ATTORNEYS’ FEES, COSTS AND EXPENSES AND CLASS REPRESENTATIVE
SERVICE AWARDS

11.1. At least forty-two (42) days in advance of the Final Approval Hearing date in the
Notice, Class Counsel shall make an application to the Court for an award of attorneys’ fees, costs
and expenses of up to five-hundred fifteen thousand dollars and no cents ($515,000). Class
Counsel may also apply to the Court for an award to class representatives Bhupendra Khona,
Jennifer Ludgate, Brian Mann and Lucia Luong of a service award of $5,000 each. Class
Counsel’s application shall request the Court specifically approve the terms of this Section 11.
SOA agrees to not oppose the application by Class Counsel for these amounts for attorneys’ fees,
costs and expenses and class representative service awards constituting the Total Monetary
Compensation. The actual amount of any award of attorneys’ fees, costs and expenses and class
representative service awards will be set by the Court. The award of $515,000 for attorneys’ fees,
costs and expenses, and $5,000 as a service award to each of the four representative plaintiffs, shall
include all fees, costs, and other expenses for all attorneys (and their employees, consultants,
experts and other agents) who performed work in connection with the Lawsuit and Luong and of
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the claims on behalf of the Settlement Class Members and Plaintiffs, as well as any service awards
for which Class Counsel may apply. Regardless of the number of attorneys and Plaintiffs sharing
in the Court’s award of Total Monetary Compensation, SOA shall not be required to pay any award
of Total Monetary Compensation that exceeds $535,000.00 in the aggregate, or any additional
compensation to Plaintiffs or Class Counsel of any kind. Defendant’s total obligation under this
Agreement for all attorneys’ fees, expenses and costs, and representative service awards to
Plaintiffs, shall not exceed $535,000.

11.2. The Parties negotiated this agreement with respect to attorneys’ fees, costs and
expenses and representative service awards after the all of the substantive terms of the Settlement,
including the Injunctive Relief and Reimbursement Program, had been negotiated and agreed
upon.

11.3. Within the later of either fourteen (14) days after (a) the Effective Date or (b) SOA’s
receipt of wiring instructions and a valid W-9 from Class Counsel, SOA will make payment of the
amount approved by the Court for the Total Monetary Compensation, by wire transfer to the agent
identified by Class Counsel. Upon confirmation from the agent that the wire has been successful
based upon the wiring instructions provided by Class Counsel, SOA’s obligations to Class Counsel
and Plaintiffs under this Section 11 will be fully discharged and released.

12.

ENTRY OF FINAL ORDER AND JUDGMENT
The Parties shall jointly seek entry by the Court of a Final Order and Judgment in

substantially the same form as attached as Exhibit G hereto, that includes provisions:

12.1. Granting final approval of the Settlement, and directing its implementation
pursuant to its terms and conditions;

12.2. Enjoining SOA according to the specific terms applicable to it in Section 4;
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12.3. Discharging and releasing the Released Parties, and each of them, from the Settled
Claims as provided in Section 9;

12.4. Permanently barring and enjoining Plaintiffs and all other Settlement Class
Members from instituting, maintaining, or prosecuting, either directly or indirectly, any lawsuit
that asserts Settled Claims;

12.5. Directing that the Lawsuit be dismissed with prejudice and without an award of
costs, consistent with the terms of this Agreement;

12.6. Stating that pursuant to Federal Rule Civil Procedure 54(b) that there is no just
reason for delay and directing the Final Judgment is a final, appealable order; and

12.7. Reserving to the Court continuing and exclusive jurisdiction over the Parties with
respect to the Settlement and the Final Judgment as provided in Section 14.3.

13.

TERMINATION

13.1. SOA has the right to terminate this Agreement, declare it null and void, and have
no further obligations under this Settlement to the Plaintiffs or to the Settlement Class Members,
if any of the following conditions subsequent occurs:

13.1.1.

The Court fails to enter the [Proposed] Preliminary Order in a form

materially consistent with Exhibit F to this Agreement;

13.1.2.

The Parties fail to obtain and maintain preliminary approval of the

proposed Settlement;

13.1.3.

The Court requires a notice program in any form materially different

from the Notice Plan specifically set forth in Section 7 and attached Exhibit E;
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13.1.4.

The Court orders Total Monetary Compensation and/or additional

compensation to Class Counsel for attorneys’ fees, costs and expenses and to Plaintiffs for
representative service awards in an amount that exceeds $535,000.00 in the aggregate;

13.1.5.

The Court fails to enter a Final Judgment materially consistent with

the provisions in Section 9;

13.1.6.

The Settlement does not become Final for any reason;

13.1.7.

The Effective Date does not occur for any reason, including but not

limited to the entry of an order by any court that would require either material modification or
termination of the Agreement; or

13.1.8.

The total number of timely and valid requests for exclusion exceeds

five (5) percent of the total number of Settlement Class Members, or one or more of the Plaintiffs
request exclusion from the Settlement.

13.2. In the event that the above right to cancel or terminate is exercised, then SOA shall
have no further obligations under this Agreement to Settlement Class Members or Plaintiffs and
shall have the right to terminate the entire Settlement and declare it null and void.

13.3. The failure of the Court or any appellate court to approve in full the request by
Class Counsel for the attorneys’ fees, costs and expenses, and the representative service awards
shall not be grounds for the Plaintiffs, the Settlement Class, or Class Counsel to terminate or cancel
this Agreement or proposed Settlement.

13.4. If the Settlement is not finally approved, is not upheld on appeal, or otherwise does
not become Final for any reason, then the Settlement Class shall be decertified, the Settlement and
all negotiations, proceedings, and documents prepared, and statements made in connection
therewith, shall be without prejudice to any Party and shall not be deemed or construed to be an
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admission or confession by any Party of any fact, matter or proposition of law; and all Parties shall
stand in the same procedural position as if the Settlement had never been negotiated, made, or filed
with the Court.

14.

MISCELLANEOUS

14.1. Best Efforts. Plaintiffs, SOA, and Class Counsel agree to use their best efforts to
obtain Court approval of this Settlement, subject to SOA’s rights to terminate this Settlement as
provided herein.

14.2. Not Evidence. This Settlement, whether or not it shall become final, and any and
all negotiations, communications, and discussions associated with it, shall not be:

14.2.1.

Offered or received by or against any Party as evidence of, or be

construed as or deemed to be evidence of, any presumption, concession, or admission by a Party
of the truth of any fact alleged by Plaintiffs or defense asserted by Defendant, of the validity of
any Claim that has been or could have been asserted in the Lawsuit, or the deficiency of any
defense that has been or could have been asserted in the Lawsuit, or of any liability, negligence,
fault, or wrongdoing on the part of Plaintiffs, SOA or any Released Party;

14.2.2.

Offered or received by or against Plaintiffs or SOA as a

presumption, concession, admission, or evidence of any violation of any state or federal statute,
law, rule, or regulation or of any liability or wrongdoing by SOA or any Released Party, or of the
truth of any of the Claims, and evidence thereof shall not be used directly or indirectly, in any way,
(whether in the Lawsuit or in any other action or proceeding), except for purposes of enforcing
this Agreement and the Final Judgment including, without limitation, asserting as a defense the
release and waivers provided herein;

14.2.3.

Offered or received by or against Plaintiffs, SOA or any Released

Party as evidence of a presumption, concession, or admission with respect to a decision by any
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court regarding the certification of a class, or for purposes of proving any liability, negligence,
fault, or wrongdoing; or in any way referred to for any other reason as against SOA or any Released
Party, in any other civil, criminal, or administrative action or proceeding, other than such
proceedings as may be necessary to effectuate the terms of this Agreement; provided, however,
that if this Agreement is approved by the Court, then Plaintiffs or SOA may refer to it to enforce
their rights hereunder; or

14.2.4.

Construed as an admission or concession by Plaintiffs, the

Settlement Class, SOA or any Released Party that the consideration to be given hereunder
represents the relief that could or would have been obtained through trial in the Lawsuit.

14.2.5.

These prohibitions on the use of this Settlement shall extend to, but

are not limited to, any Settlement Class member who opts-out of the monetary relief provisions
pursuant to Section 3.2 above.

14.3. Continuing Jurisdiction. The Court shall retain jurisdiction with respect to
implementation and enforcement of the terms of this Settlement. The Court shall also retain
exclusive jurisdiction over any subsequent claim against SOA or any Released Party arising from
or relating to this Settlement. Any such subsequent suit against SOA or any Released Party
necessarily would raise the threshold question of whether the plaintiff is a Settlement Class
Member such that his or her Claims are Settled Claims and therefore released under the terms of
this Agreement. All Parties to this Agreement, and their Counsel, hereby submit to the jurisdiction
of the Court for purposes of implementing or enforcing the Settlement embodied in this
Agreement.

14.4. Settlement Notices. All notices or formal communications under this Agreement
shall be in writing and shall be given by electronic mail and (i) hand delivery; (ii) registered or
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certified mail, return receipt requested, postage pre-paid; or (iii) overnight courier to counsel for
the Party to whom the notice is directed at the following addresses:
For the Plaintiffs and the Settlement Class:
Mark S. Greenstone
Greenstone Law APC
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9156
mgreenstone@greenstonelaw.com

Lionel Z. Glancy
Marc L. Godino
Danielle L. Manning
Glancy Prongay & Murray LLP
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9150
lglancy@glancylaw.com
mgodino@glancylaw.com
dmanning@glancylaw.com

For Subaru of America, Inc.:
Livia M. Kiser
King & Spalding LLP
353 N. Clark Street
Twelfth Floor
Chicago, Illinois 60654
(312) 995-6444
lkiser@kslaw.com
Counsel may designate a change of the person to receive notice or a change of address, from time
to time, by giving notice to all Parties in the manner described in this Section.

14.5. Costs and Expenses. Except as provided in this Agreement regarding (1) the
payment of the Settlement Administrator; and (2) the payment of attorneys’ fees, costs and
expenses, including the representative service awards (totaling no more than $535,000 in the
aggregate (subject to approval of the Court)), each of the Plaintiffs, Class Counsel, and SOA shall
be responsible for his, her, or its own costs and expenses.

14.6. Taxes. Plaintiffs and Class Counsel shall be responsible for paying any and all
federal, state, and local taxes due on any payments made to them pursuant to this Settlement.
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14.7. Communications. SOA reserves the right to communicate with its customers,
business contacts, and members of the public, including Settlement Class Members, in the ordinary
course of business. Class Counsel and Plaintiffs hereby agree not to engage in any communications
with the media, the press, on the internet, or in any public forum, either orally or in writing, that
undermine or contradict the Settlement or any of its terms.

14.8. Confidentiality of Discovery Materials and Information. Class Counsel agree to
return or destroy all information and materials obtained from SOA in connection with Luong, the
Lawsuit and the Settlement that SOA has in good faith designated to be confidential, including
any copies made thereof, within thirty (30) days after the Effective Date, and to retain no copies
thereof.

14.9. Complete Agreement. This Agreement and the Term Sheet attached hereto
constitute the entire, complete agreement of each and every term agreed to by and among Plaintiffs,
the Settlement Class, SOA, and their counsel. In entering into this Agreement, no Party has made
or relied upon any warranty or representation not specifically set forth herein. This Agreement
shall not be modified except by a writing executed by all Parties.

14.10. Headings for Convenience Only. The headings in this Agreement are for the
convenience of the reader only and shall not affect the meaning or interpretation of this Agreement.

14.11. Severability. In the event that any provision herein becomes or is declared by a
court of competent jurisdiction to be illegal, unenforceable, or void, this Settlement shall continue
in full force and effect without said provision to the extent SOA does not execute its right to
terminate under Section 13.

14.12. No Party is Drafter. None of the Parties to this Agreement shall be considered to
be the primary drafter of the Agreement or any provision hereof for the purpose of any rule of
interpretation or construction that might cause any provision to be construed against the drafter.
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14.13. Binding Effect. This Agreement shall be binding according to its terms upon, and
inure to the benefit of, the Plaintiffs, the Settlement Classes, SOA, the Released Parties, and their
respective successors and assigns.

14.14. Authorization to Enter Settlement. The individual signing this Agreement on
behalf of SOA represents that he or she is fully authorized to enter into, and to execute, this
Agreement on SOA’s behalf. Class Counsel represent that they are fully authorized to conduct
settlement negotiations with counsel for SOA on behalf of the Plaintiffs, and to enter into, and to
execute, this Agreement on behalf of Plaintiffs and the Settlement Class, subject to Court approval
pursuant to Fed. R. Civ. P. 23(e). Each Plaintiff enters into and executes this Agreement on behalf
of himself or herself, and as a representative of and on behalf of the Settlement Class, subject to
Court approval pursuant to Fed. R. Civ. P. 23(e).

14.15. Execution in Counterparts. Plaintiffs, Class Counsel, SOA, and SOA’s Counsel
may execute this Agreement in counterparts, and the execution in counterparts shall have the same
effect as if all Parties had signed the same instrument. Facsimile and scanned signatures shall be
considered as valid signatures as of the date signed. This Agreement shall not be deemed executed
until signed by Plaintiffs, Class Counsel and by counsel for and a representative of SOA.

14.16. Finality. The Parties intend this Settlement to be a final and complete resolution
of all disputes between them with respect to the Lawsuit. The Parties agree that the terms of the
Settlement reflect a good faith settlement of the claims asserted by Plaintiffs and the Settlement
Class reached voluntarily after consultation with experienced legal counsel. The Parties deem this
Settlement to be fair and reasonable and have arrived at this Settlement in arms-length negotiations
taking into account all relevant factors, present or potential.

14.17. Exhibits. All of the exhibits attached hereto are hereby incorporated by reference
as though fully set forth herein.
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14.18. Further Authority. Class Counsel, on behalf of the Plaintiffs and the Settlement
Class, are expressly authorized to take all appropriate action required or permitted to be taken by
the Settlement Class pursuant to this Settlement to effectuate its terms and are also expressly
authorized to enter into any modifications or amendments to this Agreement on behalf of the
Settlement Class which they deem appropriate.

14.19. Binding on Successors. This Agreement is to be binding upon, and inure to the
benefit of, the successors, assigns, and heirs of the Parties to this Settlement.

14.20. Governing Law. All terms of this Settlement and the Exhibits hereto are to be
governed by and interpreted in accordance with the laws of the State of New Jersey and the United
States without regard to any conflicts of law provisions.
IN WITNESS WHEREOF, the Parties to this Settlement have caused this Agreement to
be executed, by their duly authorized attorneys, as of the dates indicated in the signature blocks
below.

Mark S. Greenstone
Greenstone Law APC
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9156
mgreenstone@greenstonelaw.com

Livia M. Kiser
King & Spalding LLP
353 N. Clark Street
Twelfth Floor
Chicago, Illinois 60654
(312) 995-6333
lkiser@kslaw.com
SUBARU OF AMERICA, INC.

Lionel Z. Glancy
Marc L. Godino
Danielle L. Manning
Glancy Prongay & Murray LLP
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9150
lglancy@glancylaw.com
mgodino@glancylaw.com
dmanning@glancylaw.com

Sheila Gallucci-Davis
Vice President-General Counsel,
Philanthropy, Corporate Responsibility and
Secretary
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Bhupendra Khona

Jennifer Ludgate

Brian Mann

Lucia Luong
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Bhupendra Khona

Jennifer Ludgate

Brian Mann

Lucia Luong
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ATTENTION:

CLAIMS PERSONNEL q

IMPORTANT - All
Service Personnel
Should Read and
Initial in the boxes
provided, right.

SERVICE MANAGER

© 2015 Subaru of America, Inc. All rights reserved.

GENERAL MANAGER q
PARTS MANAGER

q
q

SERVICE BULLETIN
APPLICABILITY: 2015-16MY Legacy and Outback Models
SUBJECT:

Windshield Cracking Concerns

NUMBER: 12-192-15
DATE: 10/26/15

INTRODUCTION
Subaru of America, Inc. (SOA) Quality Assurance has identified an increase in the number of
cracked windshields on some 2015 and 2016MY Legacy and Outback models. Further investigation
has determined the root cause for many of these failures to be the ceramic materials used for the
black-colored printed perimeter combined with the silver-colored material used for the wiper deicer
portion of the windshield glass. In response to this increase, SOA is extending the original warranty
on applicable factory-installed windshields to 5 years / unlimited miles. This warranty extension
will cover windshield replacement a maximum of ONE TIME where applicable on a vehicle
with a VIN prior to those listed in the Production Change Information on page 2 and meeting the
guidelines outlined in this bulletin.
NOTE: ALWAYS perform a Vehicle Coverage Inquiry on Subarunet to determine eligibility
for this warranty extension before proceeding. See sample inquiry result below. The VIN
should also be checked for any open campaigns or recalls at this time.

IMPORTANT: The information in
this bulletin is only applicable to certain
windshield glass manufactured by CARLEX
and equipped with the windshield wiper
deicer feature (part of the All-Weather
Package) on vehicles within the specified
VIN ranges. The affected windshields can
develop cracks when impacted in the printed
black area of the highlighted wiper deicer
area shown in the illustration below.

PASSENGER SIDE

IMPORTANT NOTE: The illustration to
the right shows the windshield as viewed
from OUTSIDE the vehicle.
CAUTION: VEHICLE SERVICING PERFORMED BY UNTRAINED PERSONS COULD
RESULT IN SERIOUS INJURY TO THOSE PERSONS OR TO OTHERS.
Subaru Service Bulletins are intended for use by professional technicians ONLY. They
are written to inform those technicians of conditions that may occur in some vehicles,
or to provide information that could assist in the proper servicing of the vehicle. Properly
trained technicians have the equipment, tools, safety instructions, and know-how to
do the job correctly and safely. If a condition is described, DO NOT assume that this
Service Bulletin applies to your vehicle, or that your vehicle will have that condition.

Bulletin Number: 12-192-15; Date 10/26/15

DRIVER SIDE

Continued...
SUBARU OF AMERICA, INC. IS
ISO 14001 COMPLIANT
ISO 14001 is the international standard for
excellence in Environmental Management
Systems. Please recycle or dispose of
automotive products in a manner that is friendly
to our environment and in accordance with all
local, state and federal laws and regulations.
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PRODUCTION CHANGE INFORMATION:
Windshields manufactured with new black perimeter border and wiper deicer materials were
incorporated into production per the table below.
NOTE: This bulletin applies only to vehicles produced prior to the starting VINs listed below.
MODEL

Legacy &
Outback

EYESIGHT

STARTING VIN

PRODUCTION DATE:

With
EyeSight

G3222455 - Outback

Without
EyeSight

G3210476 - Outback

G3011247 - Legacy

G3006359 - Legacy

September 3, 2015

August 12, 2015

PART INFORMATION
PART NUMBER

APPLICATION

65009AL17C

W/ Deicer

65009AL18B

W/ Deicer and EyeSight

The original windshields (before production change) can be easily identified by the identification
markings found in the lower left, driver’s side corner shown in Figure 1 below.

Fig. 1

The enhanced production parts and replacement part windshields are identified by the additional
identification markings (CN, CV, DOT44) as shown in Figure 2 below. Windshields with these
markings are NOT eligible for replacement under the warranty extension.

Fig. 2

These 2 production markings can be found on
production or replacement part windshields.

This marking is found on
replacement part windshields only.

Continued...
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COVERAGE GUIDELINES
Confirm the windshield is actually cracked and the crack does not originate from a bulls eye, star,
or combination impact (refer to the images in Figure 3 below). These types of damages may occur
on windshields which do not have the above outlined condition and would not be covered unless the
damage originates in the affected wiper deicer area.
Fig. 3

Damage covered under the terms of this windshield warranty extension is limited to windshield
cracking as a result of minor or imperceptible wounding of the glass. After confirming the
presence of a crack, inspect the manufacturer marking in the lower left, driver’s side corner of the
windshield. If the marking is the same as one of the illustrations in the enhanced production parts
and replacement parts section shown in Figure 2, STOP as this warranty extension does not apply.
Review the damage as you would under normal policies to determine if any warranty coverage
may apply. If warrantable, utilize the standard Authorization Request process accessible through
Subarunet > Service > Authorization Request Entry. For these authorizations, please include a photo
of the manufacturer’s marking as one of the submitted photos.
WINDSHIELD INSPECTION
STOP if the identification marking does not include the words SUBARU and Carlex as this is an
aftermarket windshield and this bulletin does not apply. Aftermarket windshields are not eligible for
any Subaru warranty coverage.
If the marking contains SUBARU and Carlex and matches the illustrations shown in Figure 1 above,
proceed with the inspection as the windshield was manufactured prior to the production change.
Visually inspect the crack to determine if it passes through the affected deicer area. Examine the
entire length of the crack for evidence of impact. If there are no obvious signs of impact, a ballpoint
pen or fingernail may be used to help locate the impact point. Move the ball of the pen (or fingernail
edge) along the crack starting at one end and tracing to the other. Take note when the ball or nail
catches along the crack as these are impact points.
•

If an impact point is found within the affected deicer area (as shown by “A” in the illustration
below), proceed with windshield replacement under the terms of this warranty extension.

•

If the impact point is found outside of the affected area (as shown by “B” in the illustration
below), this bulletin and warranty coverage do not apply.

•

If an impact point cannot be identified and the crack passes through the affected area (as
shown by “C” in the illustration at the top of the next page), proceed with windshield
replacement under the terms of this warranty extension.
Continued...
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RIGHT SIDE

LEFT SIDE

B
C

A

SERVICE PROCEDURE / INFORMATION
The vast majority of windshield replacements are performed as sublet repairs. For this reason,
it is important that ALL the Service Manual procedures are followed closely to insure a proper
repair. Following ALL the Service Manual procedures is even more important when replacing the
windshield on a vehicle equipped with EyeSight otherwise proper operation of the system may be
impacted.
IMPORTANT: The Service Manual specifies the EyeSight stereo camera assembly MUST be
removed from the vehicle BEFORE removing the windshield. After windshield replacement is
complete, the EyeSight stereo camera assembly MUST be reinstalled and calibrated by performing
the complete Camera Inspection and Adjustment procedure along with the Automatic Adjustment
procedure as outlined in the applicable Service Manual. It is IMPERATIVE Technicians thoroughly
review and understand each step of the stereo camera calibration procedures as found in the EyeSight
(ES) section of the applicable Service Manual before proceeding.
NOTE: In the event the Automatic Adjustment procedure fails to complete after driving for
30 minutes, the Camera Adjustment and Inspection procedure will need to be repeated and the
Automatic Adjustment attempted a second time.
VERY IMPORTANT: NEVER return a vehicle to a customer which has not had the complete
EyeSight Camera Adjustment and Inspection AND the Automatic Adjustment procedures performed
successfully following any windshield replacement.

Continued...
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WARRANTY / CLAIM INFORMATION
The Basic New Car Limited Warranty for these vehicles is three (3) years or 36,000 miles,
whichever comes first. SOA is extending this original warranty for windshield cracking originating
in the deicer area for an additional two (2) years / unlimited miles for a ONE-TIME replacement
where applicable.
SOA will inform vehicle owners this condition may exist via a customer letter. A copy of the owner
notification letter is included at the end of this bulletin. Customers can schedule an appointment with
any authorized Subaru retailer for a free visual inspection of the windshield should any cracking
occur. SOA will also inform insurers about this condition.
Please submit for reimbursement as you would any other covered repair using the claim coding
provided below. REMINDER: Any windshield condition found outside of the affected wiper deicer
area is not covered by this warranty extension.
For vehicles within the Basic New Car Limited Warranty period or covered by the Windshield
Warranty Extension, this repair may be submitted using the following claim information:
SOA will reimburse retailers for each windshield inspection completed when a customer presents
their windshield with damage present. Inspection of undamaged windshields is not required under
this warranty extension.
LABOR DESCRIPTION

LABOR
OPERATION #

FAIL
CODE

LABOR
TIME

2015-16 LEGACY / OUTBACK w/ ALL-WEATHER
PKG. WINDSHIELD CRACKING INSPECTION

B914-148

WBH-86

0.3

2015-16 LEGACY / OUTBACK w/ ALL-WEATHER
PKG. WINDSHIELD REPLACEMENT

C914-140

2.0

EYESIGHT CAMERA R&R FOR WINDSHIELD
REPLACEMENT

C914-141

0.2

EYESIGHT CAMERA CALIBRATION / ADJUSTMENT

C067-718

0.9

SUBLET REPAIR / ADMINISTRATION EXPENSES

C101-108

0.3

WBH-02

IMPORTANT:
•

The standard PRIOR Authorization requirement for glass repairs over $500.00 has been
waived for claims made under the terms outlined in this Service Bulletin.

•

The PRIOR Authorization requirement for glass repairs over $500.00 is still in force for any
and all repairs made outside of the terms of this Service Bulletin.

IMPORTANT REMINDERS:
•

SOA strongly discourages the printing and/or local storage of service information as
previously released information and electronic publications may be updated at any time.

•

Always check for any open recalls or campaigns anytime a vehicle is in for servicing.

•

Always refer to STIS for the latest service information before performing any repairs.

Continued...
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OWNER NOTIFICATION LETTER

Subaru of America, Inc.

Subaru Plaza
PO Box 6000
Cherry Hill, NJ 08034-6000
855-384-8926
www.subaru.com

October 23, 2015

Important Notice:
Warranty Extension for Windshield Cracking at Deicer
On 2015 and early production 2016 Legacy and Outback
Dear Subaru Owner:
This letter is to notify you that under the conditions described below, the original limited warranty of three (3)
years/36,000 miles has been extended to five (5) years/ unlimited miles (an additional twenty-four (24) months
regardless of mileage) for your vehicle’s original or some early replacement deicer equipped windshields. If you
paid to have the deicer windshield replaced for cracks or breakage around the deicer within the original limited
warranty period or newly extended warranty period, you may be eligible for reimbursement. Refer to the
instructions below for inspection & repair procedures and the reimbursement eligibility requirements &
procedure.
Inspection & Repair Details
During the windshield glass manufacturing process certain compounds used to adhere the deicer to the lower
portion of the windshield created a condition where the glass became more susceptible to cracking following a
minor wound to the glass due to some outside force such as a stone impact. When this occurs the damage to the
glass generally appears very minor or may even be invisible but the glass may crack as a result. If the crack
originates or passes through the deicer (lower) area of the windshield then this condition may be the cause.
(Please refer to the diagram below.) If the impact is severe enough to cause glass penetration, starring, or other
severe damage, it is not caused by this condition since such an impact would also result in damage to the
windshield even at its normally expected strength. Damage to other areas of the windshield, regardless of the
cause, do not result from a manufacturing defect and consequently are not eligible for coverage either under your
vehicle’s original limited warranty or under the extended warranty described in this letter. In addition, only
genuine Subaru original or replacement windshields are eligible for warranty coverage.

NOTE: The illustration shows the windshield as viewed from the OUTSIDE of the vehicle.

Continued...
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If you currently have damage in the lower de-icer area of your windshield or a crack in the glass that passes
through that area, you may have your vehicle inspected for this condition. Please schedule an appointment with
an authorized Subaru retailer (dealer) for a free visual inspection. The inspection will take approximately 15-20
minutes. If repair is required, it may be necessary to leave your vehicle for a longer period of time on the day of
your scheduled appointment or to reschedule at a later date to allow your retailer flexibility in scheduling,
ordering needed parts, or coordinating with a sub-contracted glass installation company.
Reimbursement Eligibility
•

You may be eligible for reimbursement if you already paid to have your vehicle’s deicer equipped
windshield replaced for cracks or breakage in the deicer area during the original limited warranty period
of three (3) years or 36,000 miles, or newly extended warranty period of up to five (5) total years
regardless of mileage. Requests for reimbursement must be filed prior to February 1, 2016.

•

You must have paid an out-of-pocket expense to an authorized Subaru retailer, an authorized Subaru
repair facility, or a third-party aftermarket repair provider to replace the windshield as a result of a crack
in the windshield.

•

Chip repairs are not eligible for reimbursement under the terms of this warranty extension. Damage
resulting in a chip (only) does not result from a manufacturing defect and consequently these are not
eligible for coverage either under your vehicle’s original limited warranty or under the extended warranty
described in this letter.

•

If you have been previously reimbursed by SOA, a Subaru Retailer, or your insurance provider for partial
coverage of this repair, only the portion that you have paid is eligible for reimbursement.

•

You are not eligible to recover any repair costs previously reimbursed by any third party, including
Subaru Added Security, other extended warranty providers, an authorized Subaru retailer, or your
insurance provider. Insurance providers will have an opportunity to seek reimbursement separately from
this offer to you, the Subaru owner.

•

To Apply for Reimbursement Complete the attached Claim Form at the end of this document.

•

Attach a copy of the receipt or invoice for the repair. A copy of the repair invoice or work order
showing windshield replacement for cracking will meet this requirement. The invoice must show your
vehicle model, vehicle identification number (VIN), the name and address of the facility that
completed the repair, the cost of the repair (parts and labor), and the date the work was completed.

•

Attach proof of payment, such as a copy of the canceled check, bank statement, cash receipt, or credit
card receipt showing that you paid for the repair.

•

Mail the completed Request for Reimbursement form and copies of the receipt(s) and invoice(s) to
this address:
Subaru of America, Inc.
Customer Retailer Services Department
Attention: Windshield Warranty Extension
P.O. Box 6000
Cherry Hill, NJ 08034-6000
Please allow 6-8 weeks for the reimbursement to be processed.

a subsidiary of Fuji Heavy Industries Ltd.
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Your request for reimbursement must be postmarked by no later than February 1, 2016. Ensure your
request includes all necessary documents to avoid any delays in processing and reimbursement.
If you need additional assistance, please contact us directly:
•

By e-mail: Go to www.subaru.com/customer-support.html and select “Email Us”

•

By telephone: 1-855-384-8926
Monday through Thursday - 8:30 AM to 5:00 PM EST
Friday - 10:30 AM to 5:00 PM EST

Sincerely,
Subaru of America, Inc.

Continued...
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CONFIDENTIAL EXECUTION COPY
Term Sheet
1.

The parties, Plaintiffs Lucia Luong, Brian Mann (“Plaintiffs”), and Defendant Subaru of
America, Inc.(“SOA” or “Defendant”), by and through their attorneys, agree in the matter
of Luong, et al., v. Subaru of America, Inc., Case No. 4:17-cv-03160-YGR, pending in
the United States District Court Northern District of California (“the Action”), is settled
on the following terms and conditions, subject to the approval of the court (should it be
presented to a court for approval). The parties further understand that this term sheet is
also conditional on the parties coming to agreement on a formal settlement agreement
consistent with the terms of this Term Sheet as well as other terms and conditions
necessary to settle the Action, and agree to work in good faith to finalize such documents,
terms and conditions within a reasonable period of time.

2.

Those 2015-2016 model year Subaru Outback and Legacy vehicles sold or leased in the
United states that are subject to prior market action (Service Bulletin 12-192-15) shall
comprise the Settlement Class vehicles. The Settlement Class vehicles’ windshields (the
“Original Windshields”) will have warranty extended further from previous extension of
5 years/unlimited miles to 8 years/unlimited miles (for avoidance of doubt, one free
replacement only, and only Original Windshields are subject to the warranty extension);

3.

Except as set forth below, all terms of Service Bulletin 12-192-15 and the new vehicle
limited, written warranty (NVLW) apply to each such vehicle, except, with respect to the
Service Bulletin 12-192-15 (and all with review and approval of the court should the
matter be formally presented to a court for settlement on a class-wide basis)):


SOA to clarify: provide further direction to dealers regarding evaluation of cracks
(e.g., no “pen test”) via a dealer communication method of SOA’s choosing.



SOA to clarify: crack does not have to originate in deicer but must pass through
deicer region in order to qualify via a dealer communication method of SOA’s
choosing.



SOA to clarify: outside influence (e.g., rock) is covered if it originates in the
deicer region; for example, a star, bullseye or half moon (but not limited to these
things) via a dealer communication method of SOA’s choosing.



SOA will send a single notice to customers substantially similar to the October
23, 2015 Owner Notification Letter, Exhibit 1 hereto (updated as appropriate,
including but not limited to clarifying that chip repairs in the deicer area are
eligible for reimbursement, and subject to court approval as necessary) (the
“Notice”) advising customers of the foregoing, and also inviting them to contact
SOA if they feel that they were denied warranty coverage improperly for the
Original Windshields resulting from a crack or break. SOA will provide a
dedicated email address to which customers can send a message requesting a call
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back. Trained customer service representative will contact customers and work to
resolve their concerns.


4.

SOA agrees to provide copies of any written communications (including the
Notice) to Plaintiffs’ counsel prior to dissemination for review and comment, both
parties to act reasonably and in good faith. Plaintiffs’ counsel agrees to use best
efforts to review and provide comment in a timely manner.

Reimbursement program (applicable only to Original Windshields for which
reimbursement has not already been provided by anyone including SOA):


Subject to adequate proof that customer (1) paid for the replacement of Original
Windshield and (2) did not previously receive reimbursement from anyone
including SOA, the customer shall receive reimbursement provided the conditions
for reimbursement set forth in the October 23, 2015 Owner Notification Letter
(Exhibit 1 hereto) as modified by this Term Sheet are met (which will also be set
forth in the Notice). This reimbursement program shall apply to all Original
Windshield replacements for which customers have already paid for cracks or
breakage in the deicer area of their Original Windshields, whether service was
performed by an authorized Subaru dealer or a third party repair facility.
Reimbursement includes related necessary documented costs, including, but not
limited to, recalibration of eyesight. The parties will use the same claim form
attached to the October 23, 2015 Owner Notification Letter (Exhibit 1 hereto),
with the relevant dates updated and as modified to be consistent with the terms of
this Term Sheet.



Customer requests for reimbursement must be postmarked no later than 90 days
from notice date (i.e., date of mailing).



Limited to customer actual out-of-pocket costs only for an Original Windshield
for which no reimbursement has been previously provided by anyone.



SOA reserves the right to evaluate customer claims submitted pursuant to this
reimbursement program against its own records and the records of authorized
retailers, and reject claims that SOA in good faith determines are false or
fraudulent or otherwise do not qualify. SOA will advise Plaintiffs’ counsel of the
rejected claims and the reasons the claims were rejected (e.g., SOA already
reimbursed the customer, etc.).

5.

In exchange for consideration identified herein, all owners who have Original
Windshields release all claims related to those windshields against Subaru Corporation
(SBR), SOA, affiliates, and authorized retailers except personal injury claims.

6.

Nothing prevents an authorized retailer from replacing any windshield glass pursuant to
goodwill in its discretion.
2
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7.

SOA shall provide confirmatory discovery to support the Settlement Class definition and
the remedy provided. It is contemplated that confirmatory discovery will include a Fed.
R. Civ. P. 30(b)(6) deposition of an SOA corporate representative on the following
topics: (1) the warranty claims for windshield repairs for model year 2015-2018 Subaru
Outback and Legacy vehicles; (2) the basis for Service Bulletin 12-192-15, including any
failure or root cause analysis done in connection therewith (to the extent such information
is in SOA’s possession, custody or control); and (3) the performance of the enhanced
windshield as evidenced by warranty claims and strength testing already in SOA’s
possession, custody or control. SOA will also produce documents (1) sufficient to show
the number of warranty claims Original Windshields in model year 2015 and 2016
Subaru Outback and Legacy; (2) sufficient to show warranty claims in non-Original
Windshields in model year 2016, 2017 and 2018 Subaru Outback and Legacy vehicles;
(3) any failure or root cause analysis concerning the Original Windshield in SOA’s
possession, custody or control; and (4) the results of any study or strength testing
regarding the enhanced windshield in SOA’s possession, custody or control.

8.

The parties agree that after the parties reach agreement on material terms including
attorneys’ fees, costs and incentive awards for Plaintiffs, Plaintiffs will dismiss the
Action and file a new lawsuit in New Jersey United States District Court seeking to
certify a nationwide class of owners and lessees of 2015-2016 Outback and Legacy
vehicles with Original Windshields (the “New Jersey Lawsuit”). The New Jersey
Lawsuit will brought by Lucia Luong, Brian Mann, Bhupendra Khona, and Jennifer
Ludgate. The New Jersey Lawsuit shall contain substantially similar allegations,
including an allegation that SOA’s enhanced windshield used through 2018 is similarly
defective. The New Jersey Lawsuit may also include claims under the New Jersey
Consumer Fraud Act, New York General Business Law Section 349, and a section
detailing the history of the instant litigation. It is agreed that the claims of Ms. Luong,
Mr. Mann and the California Class shall be deemed tolled from the date the California
action was filed (to the extent tolling applies) such that they shall not be prejudiced based
solely upon having dismissed the Action and refiling the case in New Jersey. In the event
the settlement is not concluded for any reason and the litigation proceeds in New Jersey,
the parties shall revert to their prior positions in litigation as if the mediation and this
term sheet had never existed, and neither this term sheet nor any documentation or
discussions related thereto shall be admissible in the New Jersey Lawsuit or any other
proceeding for any purpose.

9.

If the New Jersey Lawsuit is concluded via a class-wide settlement, in support of
preliminary and/or final approval, Plaintiffs will explain the basis for the Settlement
Class definition. Plaintiffs will detail the confirmatory discovery performed and affirm
that counsel believes it is consistent with SOA’s position that the enhanced windshield
resolved the issues with the Original Windshield identified in Service Bulletin 12-192-15,
and that the Settlement Class is properly limited to the Original Windshield.
3
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10.

As to the Original Windshields, if SOA elects to conclude the New Jersey Lawsuit via a
class-wide settlement, the parties will present the remedies and benefits identified herein
to the court for approval of a settlement class pursuant to Rule 23(b)(2) & (3) (as
applicable).

11.

Plaintiffs’ counsel agrees to disclose the identity of those individuals who have retained
them (in addition to those named in paragraph 8 above) and will use best efforts to
facilitate individual, confidential settlements with them with no additional attorneys’ fees
to be paid if they fall outside the scope of the relief being provided to the settlement class.
In addition, prior to the execution of the settlement agreement, Plaintiffs’ counsel will
disclose to Defendant those individuals who have contacted Plaintiffs’ counsel about the
windshields in their Subaru vehicles who did not retain Plaintiffs’ counsel and who
counsel is aware fall outside the settlement class (the “Potential Plaintiffs”), to the extent
counsel is able to reach them within a reasonable number of attempts (no fewer than
two), and obtains their consent. If consent is not obtained, Plaintiffs’ counsel will
provide the following information about each Potential Plaintiff without disclosing any of
his or her personally-identifying information, to the extent Plaintiffs’ counsel have such
information in its possession, custody or control: (1) vehicle make and model year; (2)
state of residence; and (3) and the nature of the damage to the vehicle .

12.

SBR, SOA and affiliates do not admit or concede liability.

13.

SOA agrees not to oppose Plaintiffs’ request for attorneys’ fees, reimbursement of their
expenses, costs and incentive payments to Plaintiffs consistent with the terms of the
attached Confidential Mediator’s Proposal by the Hon. Rosalyn M. Chapman (Ret.),
Mediator (Exhibit 2 hereto).

14.

Parties agree they will complete confirmatory discovery within 75 (seventy-five) days of
the parties executing a settlement agreement or by March 31, 2019 (whichever is later),
with an agreement to reasonable extensions as necessary to accommodate schedules of
parties and the witness.

15.

In the event SOA elects in its sole discretion to resolve this dispute without presentment
to a Court in accordance with the terms set forth herein, Plaintiffs agree that upon
execution of the settlement agreement and completion of confirmatory discovery, they
will dismiss the Action with prejudice as to named plaintiffs pursuant to a stipulation of
voluntary dismissal that the parties will draft together that dismisses the claims of the
representative plaintiffs with prejudice and those of the putative class without prejudice.
At SOA’s election, the stipulation may recite the additional relief being extended to
vehicles equipped with Original Windshields, the confirmatory discovery performed and
contain the following affirmation: The parties believe in good faith that the confirmatory
discovery is consistent with SOA’s position that the enhanced windshield resolved the
issues with the Original Windshield identified in Service Bulletin 12-192-15, and that the
relief being extended by SOA is properly limited to the Original Windshield.
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Marc L. Godino
Glancy Prongay & Murray LLP
Counsel for Plaintiffs

Mark S. Greenstone
Greenstone Law APC
Counsel for Plaintiffs

Livia M. Kiser (as to form only)
King & Spalding LLP
Counsel for Defendant

Date: ______________

Date: --------------

3/10/19
Date: ______________

Date:
Michael Carroll
Assistant General Counsel
Subaru of America, Inc.

CONFIDENTIAL EXECUTION COPY

-;:;h/J�

-�7-i1---------.i�-----

5

Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 64 of 114 PageID: 403

EXHIBIT 1
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JUDICIAL ARBITRATION & MEDIATION SERVICES (JAMS)

LUCIA LUONG and BRIAN MANN,
Individually and on behalf of a Class
Of Similarly Situated Individuals,
Plaintiffs,

Case ref. no. 1220060533

v.
SUBARU OF AMERICA, INC.,
Defendant.
________________________________________
CONFIDENTIAL MEDIATOR’S PROPOSAL
On January 9, 2019, the parties reached an agreement on the non-monetary terms (“Term Sheet”)
for settling case no. 17 CV 03160-YGR, United States District Court for the Northern District of
California (“federal case”). Paragraph 13 of the Term Sheet makes the agreement contingent, in part, on
the parties reaching an agreement on reasonable attorneys’ fees. Mediator Hon. Rosalyn M. Chapman
(Ret.) hereby submits this confidential mediator’s proposal for the settlement under Paragraph 13 of
attorneys’ fees (including all expenses, costs and incentive payments).
This proposal is based on the Mediator’s review of the mediation briefs and federal case
documents, her lengthy discussions with counsel for both sides during the mediation sessions on
December 20, 2018, and January 9, 2019, and her independent and objective evaluation of the “lodestar”
calculation (reasonable hours and reasonable hourly rates) for plaintiffs’ attorneys’ work to date and
expected work in the future on the New Jersey Lawsuit (as described in the Term Sheet and as
represented by defendant’s counsel), as well as the factual and legal bases for the Term Sheet. This
proposal is offered as the Mediator’s best effort for the parties to avoid costly litigation over class
certification and the merits of the federal case. The Mediator’s proposal is that defendant pays plaintiffs
the total sum of $535,000 for all attorneys’ fees, expenses, costs, and incentive payments to plaintiffs.
No later than 5:00 p.m. (PST) on Tuesday, January 15, 2019, plaintiffs and defendant should
separately and confidentially respond in writing solely to the Mediator at rchapman@jamsadr.com
whether they accept or reject this proposal. The Mediator will then advise the parties whether an
agreement on attorneys’ fees has been reached.

January 11, 2019

_____________________________________
Hon. Rosalyn M. Chapman (Ret.), Mediator
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[DATE]
United States Attorney General
and the Appropriate Officials
Identified in Attachment A

RE: CAFA Notice of Proposed Class Action Settlement
Dear Sir or Madam:
This Notice is being provided to you in accordance with the Class Action Fairness Act (“CAFA”),
28 U.S.C. § 1715 on behalf of [DEFENDANTS], the defendant(s) in the below-referenced class
action (“the Action”). Plaintiffs’ [NAME OF APPROVAL MOTION] was filed with the Court on
[DATE]. As of the date of this Notice, the Court has not scheduled an approval hearing. / The Court
has scheduled an approval hearing to take place on [DATE] at [TIME].
Case Name:
Case Number:
Jurisdiction:
Date Settlement filed
with Court:

[CASE NAME]
[CASE NUMBER]
[NAME OF COURT]
[FILING DATE]

Pursuant to 28 U.S.C. § 1715 (b), the enclosed CD contains the following documents filed in the
Action:
01 - Complaint.pdf
Class Action Complaint, filed [DATE]
02 - First Amended Complaint.pdf
First Amended Class Action Complaint, filed [DATE]
03 - Motion for Preliminary Approval.pdf
Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement, filed [DATE],
and attaching
1. Declaration in Support of Plaintiffs’ Motion for Preliminary Approval of
Class Action Settlement
2. Settlement Agreement and Release
3. Class Notice
4. Claim Form
5. Proposed Order Granting Preliminary Approval of Class Action Settlement
CO • MN • NY • WA • DC

|

800.207.7160

|

INFO@JNDLA.COM

|
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Case 1:19-cv-09323-RMB-AMD Document 43-1 Filed 07/29/20 Page 72 of 114 PageID: 411
6. Proposed Final Approval Order and Judgment
Pursuant to 28 U.S.C. § 1715 (b)(7), the CD also contains the following additional documents
containing the names of class members who reside in each state and a breakdown detailing the
proportionate share of the number of class members who reside in each state:
04 - List of Class Members by State.pdf
05 - Breakdown of Class Members by State.pdf
It is not possible to provide a breakdown of the Settlement Class in accordance with
28 U.S.C. § 1715 (b)(7) at this time. However, we anticipate that the Settlement Class is sufficiently
numerous as to include Class Members potentially residing in all 50 U.S. states, as well as the
District of Columbia, and may include Class Members residing in U.S. territories and associated
states.
There are no other settlements or agreements made between Counsel for the parties related to the
class defined in the proposed settlement, and as of the date of this Notice, no Final Judgment or
notice of dismissal has been entered in this case.
If you have any questions regarding the details of the case and settlement, please contact Defense
Counsel’s representative at:
[DEFENSE COUNSEL CONTACT INFORMATION]
For questions regarding this Notice, please contact JND at:
JND Class Action Administration
1100 2nd Ave, Suite 300
Seattle, WA 98101
Phone: 800-207-7160
Regards,
JND Legal Administration
Encl.

CA • CO • MN • NY • WA • DC
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CLAIM FORM
For Windshield Warranty Extension and Reimbursement in connection with the resolution of the lawsuit
captioned Khona, et al., v. Subaru of America, Inc., United States District Court for the District of New
Jersey, Case No. 1:19-cv-09323-RMB-AMD

Please fill out the following information completely and submit by mail as indicated below, or
submit your claim on line at windshields.settlementclass.com. Ensure your submission includes
all necessary documents to avoid any delays in processing and reimbursement.
Name
Address
City

State

Telephone Number
VIN

Zip
Email Address

Vehicle Model

Model Year

Did your insurance company participate financially in this repair?
If you are requesting reimbursement for a repair performed by a third-party
aftermarket repair provider during the previous warranty extension period (i.e.,
within the first five years of ownership), did you first present your vehicle for
repair to an Authorized Subaru Retailer or an authorized Subaru repair facility
who denied warranty coverage?

 Yes

 No

 Yes

 No

(please choose one)

(please choose one)

If you answered “Yes” to the previous question, please identify the name and location of the Authorized Subaru
Retailer/Repair Facility and the approximate date on which you presented your vehicle:
I VERIFY THAT I AM THE CURRENT OR FORMER OWNER OR LESSEE OF THE VEHICLE
DESCRIBED ABOVE, AND THAT TO THE BEST OF MY KNOWLEDGE, THE INFORMATION
PROVIDED IN THIS CLAIM FORM IS TRUE AND CORRECT. I UNDERSTAND THE INFORMATION
I PROVIDE IS SUBJECT TO CONFIRMATION.
_____________________________________________

Signature

___________________________________________

Date

DOCUMENTATION FOR REIMBURSEMENT: You must include with this Claim Form (1) a copy of the repair
invoice or work order showing windshield replacement of your vehicle’s original Subaru windshield for cracking
meeting the reimbursement eligibility. The invoice must show your vehicle model, vehicle identification number
(VIN), the name and address of the facility that completed the repair, the cost of the repair (parts and labor), and the
date the work was completed and (2) proof of payment, such as an invoice stamped paid, a copy of the canceled check,
bank statement, cash receipt, or credit card receipt showing that you paid for the repair.
Mail this Claim Form, along with the above referenced documentation to the following address:

Subaru Windshield Settlement
c/o JND Legal Administration
P.O. Box 91088
Seattle, WA 98111
Please allow 6-8 weeks for the reimbursement to be processed.
Your request for reimbursement must be postmarked by no later than [90 DAYS FROM NOTICE DATE]. Ensure
your request includes all necessary documents to avoid any delays in processing and reimbursement. Questions?
Please go to the settlement website at windshields.settlementclass.com, contact JND Legal Administration at
1-844-924-0854 or contact counsel for the proposed class (information can be found on the website).
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Khona, et al., v. Subaru of America, Inc.
United States District Court for the District of New Jersey,
Case No. 1:19-cv-09323-RMB-AMD
If you own or lease, or previously owned or leased, a 2015 or 2016 Subaru Outback or
Legacy with the features described in Section 5 of this Notice, a proposed class action
settlement may affect your rights.
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
•

•

•

The parties are seeking court approval of a proposed class action settlement further
extending the warranty for any genuine Subaru original windshield (“Original
Windshield”) manifesting cracks or breakage originating in or passing through the de-icer
region (the “Condition”) in certain model-year 2015 and 2016 Subaru Outback and Legacy
vehicles (the “Settlement Class Vehicles”) that were subject to a prior warranty extension,
and providing for other relief.
Under the proposed settlement, SOA is further extending the warranty for the Original
Windshields in the Settlement Class Vehicles from the previous extension of 5
years/unlimited miles to 8 years/unlimited miles (“Warranty Extension”), with each
Settlement Class Vehicle eligible for one windshield replacement of the Original
Windshield that manifests the Condition.
Additionally, if you paid out-of-pocket to have your Original Windshield replaced due to
the Condition but did not previously obtain reimbursement for your out-of-pocket costs,
you may be eligible for reimbursement.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
You may:

Do nothing

Summary:
Read more:
You are included in the Settlement
Page: 6
Class and effective the date of this
notice will automatically receive the
further extension of the warranty for
the Original Windshields in the
Settlement Class Vehicles from the
previous extension of 5
years/unlimited miles to 8
years/unlimited miles. You will also
be eligible for reimbursement of outof-pocket costs paid by you to repair
or replace an Original Windshield if
you submit a Claim Form and
qualify, and the Settlement is finally
approved.

1

Deadline:
N/A
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If you paid to have an Original Page: 7
Submit a
Windshield repaired or replaced as
Claim Form the result of the Condition, you may
submit a Claim Form seeking
reimbursement.
Exclude
Ask to get out of the Settlement. You Page: 8
yourself from will not be eligible to participate in
the
the reimbursement program, but will
Settlement
keep your right to file your own
lawsuit against Subaru.
Remain a Class Member and tell the Page: 9
Object to the Court what you do not like about the
Settlement
Settlement. You will still be bound
by the Settlement if the Court
approves it.

Submit Claim Form
by [date]

Exclusion requests
filed by: [date]

Objections filed by:
[date]

Settlement benefits are subject to the Court’s final approval of the Settlement
•

These rights and options—and the deadlines to exercise them—are explained in this Notice.

•

The Court in charge of this case still has to decide whether to approve the settlement.

WHAT THIS NOTICE CONTAINS
BASIC INFORMATION
1.

Why is there a notice?...........................................................................................................4

2.

What is this lawsuit about?...................................................................................................4

3.

Why is this a class action?....................................................................................................5

4.

Why is there a settlement?....................................................................................................5

WHO IS IN THE SETTLEMENT?
5.

How do I know if I am in the settlement?..............................................................................5

6.

What if I am still not sure if I am included in the settlement?................................................6

THE SETTLEMENT BENEFITS—WHAT YOU GET
7.

What does the settlement provide?.......................................................................................7

8.

What am I giving up to stay in the settlement class?.............................................................8

2
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EXCLUDING YOURSELF FROM THE SETTLEMENT
9.

How do I get out of the settlement?.......................................................................................8

10.

If I don’t exclude myself, can I sue the Defendant for the same thing later?..........................9

11.

If I exclude myself, can I still receive benefits?....................................................................9

OBJECTING TO THE SETTLEMENT
12.

How can I tell the Court if I do not like the settlement?.........................................................9

13.

What is the difference between objecting and excluding?..................................................10

THE LAWYERS REPRESENTING YOU
14.

Do I have a lawyer in this case?..........................................................................................10

15.

How will the lawyers be paid?............................................................................................10

THE COURT’S FAIRNESS HEARING
16.

When and where will the Court decide whether to approve the settlement?...................... 11

17.

Do I have to come to the hearing?...................................................................................... 11

18.

May I speak at the hearing?................................................................................................ 11

GETTING MORE INFORMATION
19.

How do I get more information?........................................................................................ 11
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BASIC INFORMATION
1.

Why is there a notice?

This notice applies to current and former owners and lessees of a “Settlement Class
Vehicle,” which is 2015 or 2016 Subaru Outback or Legacy vehicles sold or leased in the United
States with Original Windshields that are subject to Service Bulletin 12-192-15, as described in
Section 5 below.
This notice was mailed to alert you to a proposed settlement of a class action lawsuit, and
about your options, before the Court decides whether to approve the settlement.
This notice explains the lawsuit, the settlement, your legal rights, what benefits are
available, who is eligible for them, and how to get them.
The Court in charge of this case is the United States District Court for the District of New
Jersey, and the case is known as Khona, et al., v. Subaru of America, Inc., Case No. 1:19-cv09323-RMB-AMD (D.N.J.). The people who sued are called the Plaintiffs, and the company they
sued, Subaru of America, Inc. (“Subaru”), is called the Defendant.
2.

What is this lawsuit about?

The lawsuit alleges that Subaru sold certain 2015 and 2016 Subaru Outback and Legacy
vehicles without disclosing that the vehicles contain one or more alleged design and/or
manufacturing defects that can cause their windshields to develop cracks originating in or passing
through the de-icer region, as described in Service Bulletin 12-192-15 (the “Condition”). During
the windshield glass manufacturing process, certain compounds used to adhere the de-icer to the
lower portion of the Original Windshield had the potential to create a Condition where the glass
could become more susceptible to cracking following a minor wound to the glass due to some
outside force such as a stone impact. If this Condition occurs, the damage to the glass generally
appears to be very minor (or may even be invisible) but the glass may crack as a result. If the
crack originates or passes through the de-icer (lower) area of the windshield, then this Condition
may be the cause. It is Subaru’s position that damage to other areas of the windshield, regardless
of the cause, does not result from a manufacturing defect and consequently is not eligible for
coverage either under the original limited warranty or under the extended warranty described later
in this notice. In addition, only genuine Subaru original or replacement windshields are eligible
for warranty coverage.

4
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Subaru previously extended the warranty for the genuine Subaru Original Windshield on
the Class Vehicles for damage caused by the Condition to five (5) years/unlimited miles and
offered reimbursement for out-of-pocket costs incurred by any vehicle owner or lessee who paid
to replace his or her Original Windshield. Under the Settlement, Subaru has agreed to further
extend the warranty on the Original Windshields to eight (8) years/unlimited miles and to provide
reimbursement for any repair or replacement of an Original Windshield during the durational limits
of the Warranty Extension (i.e., within the first eight years) subject to the limits in Section 7 below.
Subaru has introduced an enhanced windshield to resolve customer issues (“Enhanced
Windshields”). Subaru denies that it did anything wrong.
3.

Why is this a class action?

In a class action, one or more people, called “Class Representatives,” sue on behalf of
people who have similar claims. All these people are in a “Settlement Class” or “Settlement Class
members,” except for those who exclude themselves from the Settlement Class. U.S. District
Court Judge Renee Marie Bumb of the United States District Court for the District of New Jersey
is in charge of this class action.
4.

Why is there a settlement?

The parties on both sides decided that a settlement was a better solution than the uncertainty
and expense of litigation. Plaintiffs and their counsel believe that the proposed Settlement
Agreement is fair and reasonable and in the best interests of all the potential members of the
Settlement Class.

WHO IS IN THE SETTLEMENT?
To see if you will benefit from this settlement, you must first decide if you are a Settlement
Class Member.

5
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5.

How do I know if I am in the settlement?
You have been sent this Notice because you have been identified as a potential Class
Member based on your Vehicle Identification Number (“VIN”). Everyone who fits this
description is a Settlement Class Member:
2015 Subaru Outback and Legacy Owners and Lessees
All persons or entities who own or lease, or previously owned or leased, a 2015 Subaru
Outback or Legacy with the All-Weather Package in the continental United States,
whose vehicles still have their Original Windshields, or who have paid out-of-pocket
costs for replacement of their Original Windshields manifesting the Condition but have
not previously obtained reimbursement.
2016 Subaru Outback and Legacy Owners and Lessees
All persons or entities who own or lease, or previously owned or leased, a 2016 Subaru
Outback or Legacy with the All-Weather Package, with a VIN lower than the specified
VINs in the below table, in the continental United States, whose vehicles still have their
Original Windshields, or who have paid out-of-pocket costs for replacement of their
Original Windshields manifesting the Condition but have not previously obtained
reimbursement. To determine if you are below the specified VIN, refer to the last seven
digits of your VIN.
Model/Year

Have
Eyesight?

2016 Legacy
2016 Legacy
2016 Outback
2016 Outback

Yes
No
Yes
No

You Are a Class
Member if Your VIN is
Lower Than:
G3011247
G3006359
G3222455
G3210476

Excluded from the Settlement Class are: (1) Subaru, any entity or division in which Subaru
has a controlling interest, and its legal representatives, officers, directors, assigns, and successors;
(2) the Judge to whom this case is assigned and the Judge’s staff; and (3) any persons who have
suffered personal injuries as a result of the alleged windshield defect.
6.

What if I am still not sure if I am included in the settlement?

If you are not sure whether you are included, you can ask for free help. You can call the
Settlement Administrator, JND Legal Administration at 1-844-924-0854. You can also contact
Class Counsel listed in section 14 of this notice.

6
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THE SETTLEMENT BENEFITS—WHAT YOU GET
7.

What does the settlement provide?

Effective on the date of this Notice, Subaru is further extending the warranty for the
Original Windshields in the Settlement Class Vehicles from the previous extension of 5
years/unlimited miles to 8 years/unlimited miles, with each Settlement Class Vehicle limited to
one free windshield replacement of the Original Windshield.
Additionally, if you paid to have your Original Windshield replaced due to the Condition,
you may be eligible for reimbursement of out-of-pocket expenses you paid to an authorized Subaru
retailer, an authorized Subaru repair facility, or a third-party aftermarket repair provider.
Reimbursement is limited to necessary, documented out-of-pocket costs for replacement of an
Original Windshield manifesting the Condition, including but not limited to costs associated with
recalibration of Eyesight. In the case of a repair performed by a third-party aftermarket repair
provider, any third-party repair must have occurred either: (a) after the prior warranty extension
had expired but before the new warranty extension began, or (b) before the prior warranty
extension expired provided that the Settlement Class Member presented his/her/its vehicle to and
was denied coverage by an Authorized Subaru Retailer or an authorized Subaru repair facility. If
you have been previously reimbursed by Subaru, a Subaru retailer, or your insurance provider for
partial coverage of this repair, only the portion that you have paid out-of-pocket is eligible for
reimbursement. You are not eligible to recover any repair costs previously reimbursed by any
third party, including Subaru, Subaru Added Security, other extended warranty providers, an
authorized Subaru retailer, or your insurance provider.
It is important to take your vehicle to an authorized Subaru Retailer or repair facility
for windshield repairs going forward. You may not recover the costs of repair charged by a
third-party repair shop (i.e., a facility other than an Authorized Subaru Retailer or repair
facility) for an otherwise valid reimbursement claim if the repair is conducted after [insert
date 15 days after notice date].
Chip repairs are not eligible for reimbursement under the terms of this warranty extension.
It is Subaru’s position that damage resulting in a chip (only) does not result from a manufacturing
defect and consequently these are not eligible for coverage either under the original limited
warranty or under the extended warranty described in this notice.
To apply for reimbursement, complete the Claim Form included with this notice or visit
the Settlement Website at www.windshields.settlementclass.com where you may file a claim
online or download a copy of the Claim Form. A copy of the Claim Form can also be obtained by
contacting Class Counsel. You must attach a copy of the receipt or invoice for the repair,
which must show your vehicle model, vehicle identification number (VIN), the name and
address of the facility that completed the repair, the cost of the repair (parts and labor), and
the date the work was completed. You must also attach proof of payment, such as an invoice
stamped paid, a copy of the canceled check, bank statement, cash receipt, or credit card
receipt showing that you paid for the repair.
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Your request for reimbursement must be submitted online or postmarked by no later than
[insert date 90 days from notice date]. Ensure your request includes all necessary documents to
avoid any delays in processing and reimbursement. Address Claim Forms submitted by mail as
follows: Subaru Windshield Settlement, c/o JND Legal Administration, P.O. Box 91088, Seattle,
WA 98111. Please allow 6-8 weeks for the reimbursement to be processed.
If you need additional assistance, or if you believe that you have been improperly denied
reimbursement or warranty coverage for an Original Windshield that you believe manifested the
Condition, please contact JND Legal Administration by any of the following means:
o By mail: Subaru Windshield Settlement, c/o JND Legal Administration, P.O. Box
91088, Seattle, WA 98111
o By e-mail: info@windshields.settlementclass.com
o By telephone: 1-844-924-0854 (Monday through Friday, 10 a.m. to 7 p.m. ET)
8.

What am I giving up to stay in the settlement class?

Unless you exclude yourself from the settlement, you give up the right to sue Subaru, or
be part of any other lawsuit against Subaru, about the legal issues in this case. It also means that
all of the decisions of the Court will bind you. The Settled Claims are described more fully in the
Settlement Agreement which explains exactly the legal claims that you give up if you stay in the
Settlement Class. You may obtain a copy of the Settlement Agreement by going to the website
(www.windshields.settlementclass.com), or contacting Class Counsel as set forth below.

EXCLUDING YOURSELF FROM THE SETTLEMENT
9.

How do I get out of the settlement?
You will not be permitted to opt out of the Warranty Extension benefits described above.

If you don’t want to receive the benefits of the Reimbursement Program, and you want to
retain the right to sue Subaru over the legal issues in this case, then you must take steps to exclude
yourself from this settlement. This is also called “opting out” of the Settlement Class. To exclude
yourself from the settlement, you must complete and mail to the Settlement Administrator a letter
that includes the following:
•

Your name, current address, and current telephone number;

•

The model and model year of your Settlement Class Vehicle(s);

•

The vehicle identification number(s) (VIN) for your Settlement Class Vehicle(s);

•

A statement that you are otherwise eligible for the Reimbursement Program but want
to be excluded from the Reimbursement Program’s provisions of the settlement; and

•

Your signature and the date.
8
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You must mail your opt-out notice, postmarked no later than [Insert Date] to: Subaru
Windshield Settlement c/o JND Legal Administration, PO Box 91088, Seattle, WA 98111.
If you don’t submit your opt-out notice on time, you will remain a member of the settlement
class and will not retain the ability to sue the Defendant about the claims in this lawsuit.
10.

If I don’t exclude myself, can I sue the Defendant for the same thing later?

No. Unless you exclude yourself, you give up any right to sue the Defendant for the claims
that this settlement resolves. You must exclude yourself from the settlement class if you want to
prosecute your own lawsuit.
11.

If I exclude myself, can I still get benefits?

No. You will not receive any benefits from the Reimbursement Program provisions of the
settlement if you exclude yourself.

OBJECTING TO THE SETTLEMENT
12.

How can I tell the Court if I do not like the settlement?

If you do not exclude yourself from the settlement and remain a Settlement Class Member,
you can tell the Court that you object to the settlement and the reasons why you believe the Court
should not approve it. To object to the settlement, you must mail a copy of your objection to JND
Legal Administration to the above-mailing address as well as to Class Counsel and Defendant’s
Counsel on or before [insert date] via United States Certified Mail, postage prepaid, at the
following addresses:
Livia M. Kiser
King & Spalding LLP
353 N. Clark Street, Twelfth Floor
Chicago, Illinois 60654
(312) 995-6333
lkiser@kslaw.com

Mark S. Greenstone
Greenstone Law APC
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9156
mgreenstone@greenstonelaw.com

Your objection must include (i) your full name, current address, and current telephone
number; (ii) the model and model year of your Settlement Class Vehicle(s), as well as the vehicle
identification number(s) (VIN) of your Settlement Class Vehicle(s); (iii) a statement, with
specificity, of the position(s) you wish to assert, including the factual and legal grounds for the
position and whether the objection applies only to the objector, to a specific subset of the class, or
to the entire class; (iv) copies of any other documents you wish to submit in support of your
position; and (v) your signature and the date. In addition, you must provide a detailed list of any
other objections submitted by you or your counsel to any class action settlements submitted in any
court, whether state, federal, or otherwise, in the United States in the previous five (5) years. If
you or your counsel have not objected to any other class action settlements in any court in the
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United States in the previous five (5) years, you must affirmatively so state in the written materials
provided in connection with your objection.
The filing of an objection allows Class Counsel or counsel for Defendant to take your
deposition consistent with the Federal Rules of Civil Procedure at an agreed-upon location and to
seek any documentary evidence or other tangible things that are relevant to your objection. Failure
to make yourself available for a deposition or to comply with discovery requests may result in the
Court striking your objection and otherwise denying you the opportunity to be heard. The Court
may tax the costs of any such discovery to the objector or the objector’s counsel should the Court
determine that the objection is frivolous or made for an improper purpose.
13.

What is the difference between objecting and excluding?

Objecting is simply telling the Court that you don’t like something about the settlement but
that you will remain a Settlement Class Member. You can object to the settlement only if you do
not exclude yourself from the settlement. Excluding yourself from the settlement is telling the
Court that you don’t want to be part of the settlement. If you exclude yourself from the settlement,
you have no basis to object to the settlement because it no longer affects you.

THE LAWYERS REPRESENTING YOU
14.

Do I have a lawyer in this case?

Yes. The Court has appointed these lawyers “Class Counsel,” meaning that they were
appointed to represent all Settlement Class Members:
Mark S. Greenstone
Greenstone Law APC
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9156

Marc L. Godino
Glancy Pronagy & Murray LLP
1925 Century Park East, Suite 2100
Los Angeles, CA 90067
(310) 201-9150

You will not be charged for these lawyers. If you want to be represented by your own
lawyer, you may hire one at your own expense.
15.

How will the lawyers be paid?

Class Counsel will ask the Court to approve attorneys’ fees and reimbursement of expenses
not to exceed $515,000. The Court will determine the amount of fees and expenses to award. Class
Counsel will also request that up to $20,000 in total be paid to the four Class Representatives
($5,000 each) who helped the lawyers on behalf of the Settlement Class.
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THE COURT’S FAIRNESS HEARING
16.

When and where will the Court decide whether to approve the settlement?

The Court will hold a Fairness Hearing on [Insert Date] at [Insert Time] before the
Honorable Renee Marie Bumb, U.S. District Judge, United States District Court District of New
Jersey, Mitchell H. Cohen Courthouse, Courtroom 3D, 4th & Cooper Streets, Camden, New Jersey
08101. At this hearing, the Court will consider whether the settlement is fair, reasonable, and
adequate and will consider whether to finally approve the settlement. If there are any objections,
the Court will consider them. The Court may listen to people who have asked to speak at the
hearing. The Court may also consider the amount of fees and expenses awarded to Class Counsel
and whether to approve the Class Representative payments, which collectively will not exceed
$535,000 in total. We do not know how long it will take for the Court to make its decision.
17.

Do I have to come to the hearing?

No. Class Counsel will answer any questions that the Court may have. But you are
welcome to come at your own expense.
18.

May I speak at the hearing?

If you would like to speak at the hearing about your objections to the settlement, you must
add to your letter objecting to the settlement a statement that you intend to appear at the fairness
hearing. If you intend to appear at the fairness hearing through counsel, your objection must also
state the identity of all attorneys representing you who will appear at the fairness hearing.

GETTING MORE INFORMATION
19.

How do I get more information?

This notice summarizes the proposed settlement. More details are in the Settlement
Agreement. You can get a complete copy of the Settlement Agreement and other information by
contacting
Class
Counsel
or
by
going
to
the
settlement
website
(www.windshields.settlementclass.com). You may also contact the Settlement Administrator in
the following ways:
o By mail: Subaru Windshield Settlement c/o JND Legal Administration, PO Box
91088, Seattle, WA 98111
o By e-mail: info@windshields.settlementclass.com
o By telephone: 1-844-924-0854 (Monday through Friday, 10 a.m. to 7 p.m. ET)
If you currently have damage in the lower de-icer area of your windshield or a crack in the glass
that passes through that area, please schedule an appointment with an authorized Subaru retailer
(dealer) for a free visual inspection. The inspection will take approximately 15-20 minutes. If
repair is required, it may be necessary to leave your vehicle for a longer period of time on the day
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of your scheduled appointment or to reschedule at a later date to allow your retailer flexibility in
scheduling, ordering needed parts, or coordinating with a sub-contracted glass installation
company.

PLEASE DO NOT CONTACT THE COURT OR THE CLERK’S OFFICE
CONCERNING THIS CASE.

12
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN DIVISION
BHUPENDRA KHONA, JENNIFER
LUDGATE, BRIAN MANN, and LUCIA
LUONG Individually and On Behalf of a Class
of Similarly Situated Individuals,

Case No. 1:19-cv-09323-RMB-AMD

Plaintiffs,

Hon. Renee Marie Bumb

v.

[PROPOSED] ORDER GRANTING
PRELIMINARY APPROVAL OF CLASS
SETTLEMENT

SUBARU OF AMERICA, INC.,
Defendant.

The parties to this litigation have entered into a Settlement Agreement and Release
(“Settlement Agreement”).

Plaintiffs have filed a motion for preliminary approval of the

settlement, which Defendant Subaru of America, Inc. (“SOA”) does not oppose. The Court has
read and considered the Settlement Agreement, all Exhibits thereto, and the parties’ arguments in
support of preliminary approval of the settlement and finds that there is sufficient basis for: (1)
granting preliminary approval of the settlement; (2) certifying the proposed Settlement Class for
settlement purposes only pursuant to Fed. R. Civ. P. 23(a), 23(b)(2) & (b)(3); (3) appointing
Class Counsel for the Settlement Class; (4) directing that the Settlement Class be notified of the
proposed settlement in the form and manner proposed by the parties; and (5) setting a schedule
for final settlement approval.
The Court now GRANTS the motion for preliminary approval and makes the following
findings and orders:

1
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I.

Certification of the Settlement Class
The Court preliminarily certifies the following Settlement Class 1 pursuant to Rule

1.

23(b)(2) of the Federal Rules of Civil Procedure:
All persons or entities: (1) who own or lease any Settlement Class Vehicle in the
continental United States with an Original Windshield; (2) own or lease (or previously
owned or leased) any Settlement Class Vehicle in the continental United States and who
paid out-of-pocket to replace an Original Windshield but who did not obtain full
reimbursement of actual out-of-pocket expenses; or (3) whose Settlement Class Vehicle’s
Original Windshield was replaced due to the presence of the Condition with another
Original Windshield.
Excluded from the Settlement Class are: (1) SOA, its parents, affiliates, and any entity or
division in which SOA has a controlling interest, and its legal representatives, officers,
directors, assigns, and successors; (2) the Judge to whom this case is assigned and the
Judge’s staff; and (3) any persons who have suffered personal injuries as a result of the
alleged Condition.
2.

For purposes of settlement, the Court appoints Mark S. Greenstone of Greenstone

Law APC and Marc L. Godino of Glancy Pronagy & Murray LLP as Class Counsel.
3.

Solely for purposes of settlement, the Court finds that applicable requirements of

Rule 23 of the Federal Rules of Civil Procedure have been satisfied for the following reasons:
•

Joinder of all members of the Settlement Class in a single proceeding would be
impractical because of their numbers and dispersion—the Settlement Class
encompasses owners and lessees of approximately [insert number] vehicles across
the United States;

•

Common issues exist among Settlement Class Members; in particular, each
Settlement Class Member’s claims depend on whether the Original Windshields
in certain 2015 and 2016 Subaru Outback and Legacy vehicles are susceptible to

1

All capitalized terms not otherwise defined in this Order shall have the meaning
ascribed to them in the Settlement Agreement.
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developing cracks in their windshields originating in or passing through deicer
region, as described in Service Bulletin 12-192-15 (the “Condition”);
•

Plaintiffs’ claims are typical of those of the Settlement Class because Plaintiffs:
(i) own or lease 2015 or 2016 Subaru Outback or Legacy vehicles with Original
Windshields that are subject to Service Bulletin 12-192-15, and (ii) have asserted
claims arising from SOA’s alleged failure to disclose and remedy the Condition
described in Service Bulletin 12-192-15;

•

Plaintiffs and their counsel will fairly and adequately protect the interests of the
Settlement Class. Plaintiffs have no interests antagonistic to those of the
Settlement Class and are represented by counsel experienced and competent to
prosecute this matter on behalf of the Settlement Class; and

•

The Settlement Class may be certified under Rule 23(b)(3) because the questions
of law or fact common to class members predominate over any questions
affecting only individual class members, and a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy.

The Court makes the foregoing findings solely for purposes of settlement.
Preliminary Approval of the Settlement
1.

For purposes of settlement, the Court preliminarily approves the proposed

settlement under Rule 23(b)(2), (b)(3) and (e), finding that its terms appear sufficiently fair,
reasonable, and adequate to warrant (1) dissemination of notice of the Settlement pursuant to the
Class Action Fairness Act (“CAFA”); and (2) the implementation of the Notice Plan as described
in the Settlement Agreement. Specifically, the Court finds that giving notice is justified by the
parties’ showing that the Court will likely be able to approve the settlement under Rule 23(e)(2)

3
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and certify the class for purposes of judgment on the proposed Settlement. The Court further
finds that the Settlement Agreement contains no obvious deficiencies, falls within the range of
possible approval, and that the parties entered into the Settlement in good faith, following armslength negotiation between their respective counsel with the assistance of neutral mediator Judge
Rosalyn Chapman (ret.).
Notice Plan
2.

The Court has reviewed and herby approves the Notice Plan, the form and

procedure for disseminating notice of the proposed Settlement to the Settlement Class set forth in
the Settlement Agreement. The Court finds that the Notice to be given as set forth in the Notice
Plan constitutes the best practicable notice under the circumstances and, when completed, shall
constitute fair, reasonable, and adequate notice of the Settlement to all persons and entities
affected by and/or entitled to participate in the Settlement, in full compliance with the notice
requirements of Fed. R. Civ. P. 23 and due process. The Court further finds that the proposed
means of disseminating notice to the Settlement Class is appropriate under the circumstances and
that the content and format of the Notice, the Website Notice, and the proposed Claim Form
Settlement Class Members must submit to obtain reimbursement for out-of-pocket expenses are
also appropriate and comply with the requirements of Fed. R. Civ. P. 23.
3.

Within ___ days after the entry of this Order, or as soon as reasonably practical

thereafter, the Settlement Administrator shall implement the Notice Program set forth in the
Settlement Agreement substantially in the form attached to the Settlement Agreement as Exhibit
E (“Notice”).
4.

Within ten (10) days of the filing of the Motion for Preliminary Approval of the

settlement, SOA shall comply with the requirements of 28 U.S.C. § 1715(b) and direct notice of
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the proposed settlement to be served upon the appropriate federal official and the appropriate
State official of each State in which a Settlement Class Member resides. SOA shall file with the
Court a certification of the date upon which it served the CAFA Notice within ten (10) days of its
service of the Notice (or the next business day if on the tenth the Court is closed).
5.

Within ___ days after entry of this Order or as soon as reasonably practical

thereafter, the Settlement Administrator shall provide an affidavit for the Court, with a copy to
Class Counsel, attesting that Notice was disseminated in a manner consistent with the Settlement
Agreement.
6.

SOA shall bear costs of implementation of the Notice Plan consistent with the

terms of the Settlement Agreement.
Procedure for Objecting to the Settlement
7.

Any Settlement Class Member who wishes to object to the Settlement must,

within twenty-eight (28) days prior to the Final Approval Hearing date in the Notice, submit a
written notice of objection to JND Legal Administration, SOA, and Class Counsel at the
addresses set forth in the Settlement Agreement and posted on the settlement website. To state a
valid objection, an objecting Settlement Class Member must provide the following information
in writing: (i) his/her/its full name, current address, and current telephone number; (ii) the model
and model year of his/her/its Settlement Class Vehicle(s), as well as the vehicle identification
number(s) (VIN) for his/her/its Settlement Class Vehicle(s); (iii) a statement, with specificity, of
the position(s) the objector wishes to assert, including the factual and legal grounds for the
position and whether the objection applies only to the objector, to a specific subset of the class,
or to the entire class; (iv) copies of any other documents the objector wishes to submit in support
of his/her/its position; and (v) the objector’s signature and the date. In addition, any objecting
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Settlement Class Member shall provide a detailed list of any other objections previously
submitted by the objector or the objector’s counsel to any class action settlements submitted in
any court, whether state, federal, or otherwise, in the United States in the previous five (5) years.
If the Settlement Class Member or his or her counsel has not objected to any other class action
settlement in any court in the United States in the previous five (5) years, he, she, or it shall
affirmatively so state in the written materials provided in connection with the objection.
8.

Any objecting Settlement Class Member may appear at the Final Approval

Hearing, provided the Settlement Class Member’s written objection includes a statement of the
Settlement Class Member’s intent to appear. If the Settlement Class Member intends to appear
at the Final Approval Hearing through counsel, the Settlement Class Member’s written objection
must also state the identity of any attorney who will appear at the Final Approval Hearing on the
Settlement Class Member’s behalf. Any Settlement Class Member who does not comply with
the deadlines and other requirements set forth in the Notice, the Settlement Agreement, and/or
this Order will be deemed to have waived any objections to the settlement and may be barred
from speaking or otherwise presenting any views at the Court’s Final Approval Hearing.
9.

The filing of an objection allows Class Counsel and/or counsel for SOA to notice

such objecting person for and take his, her, or its deposition consistent with the Federal Rules of
Civil Procedure at an agreed-upon location, as well as to seek any documentary evidence or other
tangible things that are relevant to the objection. Failure by an objecting Settlement Class
Member to make himself/herself/itself available for a deposition or to comply with expedited
discovery requests may result in the Court striking the objection and otherwise denying that
person the opportunity to be heard. If the Court finds the objection frivolous, or made for an
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improper purpose, the Court may tax the costs of any such discovery to the objecting Settlement
Class Member (or his/her/its counsel).
10.

These procedures and requirements for objecting are intended to ensure the

efficient administration of justice and the orderly presentation of any Settlement Class Member’s
objection to the Settlement, in accordance with the due process rights of all Settlement Class
Members.
Procedure for Opting Out of the Settlement
11.

Settlement Class Members shall not be permitted to opt out of the Warranty

Extension being offered pursuant to Federal Rule of Civil Procedure 23(b)(2).
12.

Any Settlement Class Member who wishes to opt-out of the Reimbursement

Program described in the Settlement Agreement must, within twenty-eight (28) days of the date
of the Final Approval Hearing date in the Notice, submit a written opt-out notice to Subaru
Windshield Settlement c/o JND Legal Administration, PO Box 91088, Seattle, WA 98111. To
opt-out of the settlement, a Settlement Class Member must provide the following information in
writing: (i) his/her/its full name, current address, and current telephone number; (ii) the model
and model year of his/her/its Settlement Class Vehicle(s), as well as the vehicle identification
number(s) (VIN) for his/her/its Settlement Class Vehicle(s); (iii) a statement that the Settlement
Class Member is otherwise eligible for the Reimbursement Program but that he/she/it wants be
excluded from the Reimbursement Program provisions of the Settlement; and (iv) the Settlement
Class Member’s signature and the date.
13.

Any member of the Settlement Class who submits a timely opt-out notice that

complies with the requirements set forth in this Order shall not be bound by the Settlement,
Settlement Agreement, or Final Order and Judgment.
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14.

Any member of the Settlement Class who does not properly and timely mail an

opt-out notice as set forth herein shall be included in the Settlement Class and shall be bound by
the terms of the Settlement, Settlement Agreement, and Final Order and Judgment, whether or
not such member of the Settlement Class shall have otherwise objected to the Settlement or
sought exclusion, and whether or not such member submits a claim or otherwise participates in
the settlement.
15.

Any member of the Settlement Class who submits an opt-out notice that complies

with the requirements of this Order and also objects to the settlement shall be deemed to have
excluded himself or herself from the Settlement Class and his or her objections shall not be
considered by the Court.
Fairness Hearing
16.

The Final Approval Hearing, and a hearing regarding an award of Class Counsels’

fees and expenses and class representative service awards shall be held on [insert date] at [insert
time] at United States District Court District of New Jersey, Mitchell H. Cohen Courthouse,
Courtroom 3D, 4th & Cooper Streets, Camden, New Jersey 08101. At this Final Approval
Hearing, the Court will consider: (a) whether the settlement should be approved as fair,
reasonable, and adequate for the Settlement Class and whether judgment should be entered on
the terms stated in the Settlement; and (b) whether Plaintiffs’ application for approval of
attorneys’ fees and expenses and class representative service awards (“Fee Application”) should
be granted.
17.

Class Counsel shall file a Motion for Final Approval of the Settlement and any

supporting memoranda, declarations or other materials no later than forty-two (42) days in
advance of the Final Approval Hearing date in the Notice.
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18.

Class Counsel shall file their Motion for Approval of Attorneys’ Fees, Costs and

Class Representative Service Awards no later than forty-two (42) days in advance of the Final
Approval Hearing date in the Notice.
19.

Any responses to Settlement Class Member objections shall be filed by no later

than fourteen (14) days prior to the Final Approval Hearing date in the Notice.
Status of Litigation and Settlement
20.

All discovery and other pretrial proceedings in this action are stayed and

suspended, pending the Effective Date of the Class Settlement (“Final Approval”), except for
such proceedings as are provided for in the Settlement Agreement, or which may be necessary to
implement the terms of the Settlement, Settlement Agreement, or this Order. Pending Final
Approval, no Settlement Class Member, either directly, representatively, or in any other capacity
(other than a Settlement Class Member who validly and timely elects to opt-out from the
Settlement Class), shall commence, continue or prosecute against one or more of the Released
Parties any action or proceeding in any court or tribunal asserting any of the Settled Claims that
are to be released upon Final Approval pursuant to the Settlement Agreement, and are hereby
enjoined from so proceeding.
21.

Upon Final Approval, all Settlement Class Members who do not send a timely

opt-out notice as set forth herein shall be forever enjoined and barred from asserting any of the
Settled Claims released pursuant to the Settlement Agreement, and any such Settlement Class
Member shall be deemed to have forever released the Released Parties from any and all such
Settled Claims as provided for in the Settlement Agreement.
22.

Neither this Order nor the Settlement Agreement shall constitute any evidence or

admission of liability by any Defendant, or an admission regarding the propriety of any
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certification of any particular class for purposes of litigation, nor shall they be offered in
evidence in this or any other proceeding except to consummate or enforce the Settlement
Agreement or the terms of this Order, or by any Released Party in connection with any action
asserting Settled Claims.

SO ORDERED this ____ day of __________, 2020.

________________________________
HONORABLE RENEE MARIE BUMB
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN DIVISION

Case No.: 1:19-CV-09323-RMB - AMD

BHUPENDRA KHONA, JENNIFER
LUDGATE, BRIAN MANN, and
LUCIA LUONG Individually and On
Behalf of a Class of Similarly Situated
Individuals,
v.

FINAL ORDER AND JUDGMENT

Plaintiffs,

SUBARU OF AMERICA, INC.,
Defendant.
This matter is before the Court on the following motions: (1) Plaintiffs’
unopposed Motion for Final Approval of the parties’ proposed class action
settlement, which was preliminarily approved by the Court on [date]; and (2)
Plaintiffs’ unopposed Motion for Approval of Attorneys’ Fees, Costs and Class
Representative Service Awards. Having considered the written submissions and
after hearing oral argument at the fairness hearing on [date], the Court hereby grants
plaintiffs’ unopposed Motion for Final Approval of the parties’ settlement 1 and

This Final Order and Judgment incorporates herein and makes a part hereof the
Settlement Agreement, including the Exhibits thereto. Unless otherwise provided
herein, the terms defined in the Settlement Agreement shall have the same meanings
for purposes of this Final Order and Judgment.
1

1
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grants Plaintiffs’ unopposed Motion for Approval of Attorneys’ Fees, Costs and
Class Representative Service Awards. This Court has personal jurisdiction over all
Class Representatives, Class Members, and the Defendant for purposes of this
settlement only, and has subject matter jurisdiction to approve the Settlement
Agreement. The grounds supporting these rulings follow.
BACKGROUND
(1)

This class action was filed by four individuals who bought certain 2015

and 2016 Subaru Outback and Legacy vehicles. Plaintiffs alleged that Defendant
Subaru of America, Inc. (“SOA”) sold certain 2015 and 2016 Subaru Outback and
Legacy vehicles without disclosing that the vehicles contain one or more alleged
design and/or manufacturing defects that can cause their windshields to develop
cracks originating in or passing through the deicer region, as described in Service
Bulletin 12-192-15 (the “Condition”).
(2)

SOA previously extended the warranty for the Original Windshields in

the Settlement Class Vehicles for damage caused by the Condition to five (5)
years/unlimited miles and introduced an Enhanced Windshield containing
Additional Identification Markings to address the Condition described in Service
Bulletin 12-192-15.
(3)

SOA does not believe Plaintiffs’ claims are meritorious but it has

concluded that Settlement is desirable to avoid the time, expense, and inherent
2
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uncertainties of defending protracted litigation and to resolve, finally and
completely, all claims of Plaintiffs and members of the Settlement Class for
monetary and injunctive relief relating to the Condition.
(4)

In an Order dated [date], the Court preliminarily approved the

Settlement Agreement, the proposed notice plan, and the settlement class. Pursuant
to the plan approved by the Court, notice was disseminated to the class. [Insert
number of class members that object to the settlement, if any]
SETTLEMENT TERMS
(5)

The Settlement Class is defined as: All persons or entities: (1) who own

or lease any Settlement Class Vehicle in the continental United States with an
Original Windshield; (2) own or lease (or previously owned or leased) any
Settlement Class Vehicle in the continental United States and who paid out-of-pocket
to replace an Original Windshield but who did not obtain full reimbursement of
actual out-of-pocket expenses; or (3) whose Settlement Class Vehicle’s Original
Windshield was replaced due to the presence of the Condition with another Original
Windshield.
(6)

The Settlement Agreement confers a Warranty Extension to provide

benefits to the Settlement Class that apply to the Settlement Class Vehicles. Under
the terms of the Warranty Extension, SOA will further extend the warranty for the
Original Windshields from the previous extension of five (5) years/unlimited miles
3
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to eight (8) years/unlimited miles. The Warranty Extension will include one free
replacement only, and only Original Windshields are subject to the Warranty
Extension. Notwithstanding the foregoing, to the extent any Original Windshields
in Settlement Class Vehicles were not replaced with the Enhanced Windshields
identified in Service Bulletin 12-192-15 or Replacement Windshields, but instead
with windshields identical to the Original Windshields, such identical replacement
windshields are subject to the Warranty Extension.
(7)

The Settlement Agreement also establishes a Reimbursement Program

that Settlement Class Members may be eligible for if they have paid out-of-pocket
to have their vehicle’s deicer-equipped Original Windshield replaced due to the
Condition, provided that: (1) Settlement Class Members were not previously
reimbursed by any other source (including without limitation an Authorized Subaru
Retailer, via goodwill from SOA or any other way); (2) the reimbursement requested
reflects actual out-of-pocket costs incurred by a Settlement Class Member who
replaced his/her/its Original Windshield due to the issues covered by Service
Bulletin 12-192-15; (3) the repair was/is performed within the durational limits of
the Warranty Extension (i.e., within the first eight years the vehicle is in service);
and (4) in the case of a repair performed by a third-party aftermarket repair provider,
any third-party repair must have occurred either: (a) after the prior warranty
extension had expired but before the new warranty extension began or (b) before the
4
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prior warranty extension expired provided that the Settlement Class Member
presented his/her/its vehicle to and was denied coverage by an Authorized Subaru
Retailer or an authorized Subaru repair facility. A Settlement Class Member shall
not be entitled to recover the costs of repair charged by a third-party repair shop (i.e.,
a facility other than an Authorized Subaru Retailer) under the Reimbursement
Program for an otherwise valid Reimbursement Claim if the repair is conducted after
fifteen (15) days following the Notice Date. For a Settlement Class Member who
requires a re-mailed Notice, the Settlement Class Member shall not be entitled to
recover the costs of repair charged by an independent repair shop under the
Reimbursement Program for an otherwise valid Reimbursement Claim if the repair
is conducted after fifteen (15) days following the date of the remailing of the Notice.
If a Settlement Class Member has been previously reimbursed by Subaru, a Subaru
retailer, or an insurance provider for partial coverage of the repair, only the portion
that was actually paid out-of-pocket is eligible for reimbursement.
(8)

SOA will pay all costs of notice and claims administration. SOA will

also pay attorneys’ fees, costs and incentive awards for Plaintiffs in an amount not
to exceed five hundred and thirty-five thousand dollars ($535,000.00) in the
aggregate.

5
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APPROVAL OF CLASS NOTICE
(9)

The class has been notified of the settlement pursuant to the notice plan

approved by the Court. After having reviewed the Post-Notice Declaration of the
Settlement Administrator, which was responsible for carrying out the notice
program, the Court hereby finds that the notice was accomplished in accordance with
the Court’s directive. The Court further finds that the notice program constituted the
best practicable notice to the settlement class under the circumstances and fully
satisfies the requirements of due process, Fed R. Civ. P. 23, and 28 U.S.C. § 1715.
APPROVAL OF THE SETTLEMENT
(10) The Court finds that the parties’ settlement is fair, reasonable and
adequate in accordance with Rule 23 of the Federal Rules of Civil Procedure. The
Court finds that the settlement was reached at arms length without collusion or fraud
and satisfies all of the requirements for final approval. In making its determination
the Court has considered the complexity, expense, and likely duration of the
litigation if the settlement is not approved; the odds of the plaintiffs succeeding at
trial balanced by the risks of continued litigation; the range of possible recovery if
the case is tried; the opinions of class counsel and the class representatives; and the
degree of opposition to the settlement. The Court finds that all of these factors weigh
in favor of final approval of the settlement.

6
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(11) The Court finds that in all respects, the Settlement treats class members
equitably in relation to each other, and that the method of distribution of relief is fair,
appropriate and efficient. Those benefits that reasonably can be extended
automatically (the warranty extension on Class Vehicles) are extended automatically.
A claim form is required only for reimbursements, which is justified since SOA
otherwise would not have all of the information necessary to determine the amount
of and entitlement to the reimbursement. The method of processing those claim
forms is likewise fair, reasonable and adequate. Finally, there are no side agreements
other than those expressed in the settlement itself
(12) The settlement is finally approved and the parties are directed to
consummate the settlement in accordance with its terms.
CERTIFICATION OF THE SETTLEMENT CLASS
(13) The Court hereby certifies, for settlement purposes only, the following
settlement class: All persons or entities: (1) who own or lease any Settlement Class
Vehicle in the continental United States with an Original Windshield; (2) own or
lease (or previously owned or leased) any Settlement Class Vehicle in the continental
United States and who paid out-of-pocket to replace an Original Windshield but who
did not obtain full reimbursement of actual out-of-pocket expenses; or (3) whose
Settlement Class Vehicle’s Original Windshield was replaced due to the presence of
the Condition with another Original Windshield. Excluded from the Settlement
7
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Class are: (1) SOA, its parents, affiliates, and any entity or division in which SOA
has a controlling interest, and its legal representatives, officers, directors, assigns,
and successors; (2) the Judge to whom this case is assigned and the Judge’s staff; (3)
any persons who have suffered personal injuries as a result of the alleged Condition;
and (4) persons who timely and properly excluded themselves from the Settlement
Class as provided by this Court’s Preliminary Approval Order.
(14) Based on the record before the Court, the Court hereby finds that the
following class Plaintiffs are adequate representatives of the settlement class for
settlement purposes only: Bhupendra Khona, Jennifer Ludgate, Brian Mann and
Lucia Luong. In so holding, the Court finds that for settlement purposes only the
prerequisites of Rule 23(a) and (b)(3) have been satisfied for certification of the
Settlement Class: the settlement class is so numerous that joinder of all members is
impracticable; there are questions of law and fact common to the settlement class;
the claims of the settlement class representatives are typical of the claims of the
absent settlement class members; the settlement class representatives and settlement
Class Counsel have and will adequately and fairly protect the interests of the
settlement class with regard to the consolidated claims of the settlement class; and
the common questions of law and fact predominate over questions affecting only
individual settlement class members, rendering the settlement class sufficiently
cohesive to warrant a class settlement.
8
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(15) In making all of the foregoing findings, the Court has exercised its
discretion in certifying a settlement class. SOA has preserved all of its defenses and
objections against and rights to oppose certification of a litigation class if the
settlement does not become final and effective in accordance with the terms of the
Settlement Agreement. Neither this Order nor the Settlement Agreement shall or
does constitute any evidence or admission of liability by SOA, or an admission
regarding the propriety of any certification of any particular class for purposes of
litigation, nor shall they be offered in evidence in this or any other proceeding except
to consummate or enforce the Settlement Agreement or the terms of this Order, or
by any Released Party in connection with any action asserting Settled Claims.
(16) Mark S. Greenstone of Greenstone Law APC and Marc L. Godino of
Glancy Prongay & Murray LLP have adequately represented the Settlement Class
and are hereby appointed as settlement Class Counsel. Bhupendra Khona, Jennifer
Ludgate, Brian Mann and Lucia Luong are hereby appointed as settlement class
representatives.
APPLICATION FOR ATTORNEYS’ FEES AND EXPENSES
(17) The Court hereby grants to Class Counsel an award of fees and
expenses in the amount of $515,000.00 as provided in the Settlement Agreement,
which the Court finds to be fully supported by the facts and applicable law.
(18) The Court finds that the parties’ agreement with regard to the payment
9
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of fees and expenses was not negotiated while they were negotiating the other terms
of the Settlement Agreement and that the agreement was not the product of collusion
or fraud. The amount of attorneys’ fees to be paid by SOA was proposed after the
other terms of the settlement had been agreed upon. As a result, the parties’
agreement is entitled to substantial weight. See, e.g., Alin v. Honda Motor Co., No.
CIV.A. 08-4825 KSH, 2012 WL 8751045, at *11 (D.N.J. Apr. 13, 2012); McLendon
v. Cont’l Grp., Inc., 802 F. Supp. 1216, 1223 (D.N.J. 1992). The Court also finds
that the fees and expenses awarded to Class Counsel are reasonable in light of the
complexity of the case, the work performed and the results achieved.
SERVICE AWARDS
(19) The Settlement Agreement provides that SOA, subject to the Court’s
approval, will pay $5,000 to Bhupendra Khona, Jennifer Ludgate, Brian Mann and
Lucia Luong for their service as settlement class representatives. The Court finds
that payment of service awards is appropriate in this case in light of their work on
behalf of the class. Accordingly, the Court hereby approves the awards. See, e.g.,
Haas v. Burlington Cty., No. CV 08-1102 (NLH/JS), 2019 WL 413530, at *11
(D.N.J. Jan. 31, 2019). SOA is directed to pay to Class Counsel the sum of $20,000
for this purpose in accordance with the terms of the Settlement Agreement and, in
turn, class counsel are directed to make the payments of $5,000 to each of the class
representatives.
10
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OBJECTIONS TO THE SETTLEMENT
(20) The Court has received, reviewed, and fully-considered the objections
of to the Settlement Agreement. The Court finds that these objections do not provide
sufficient justification to withhold the grant of final approval to the proposed
Settlement and as such, overrules them in their entirety.
FINAL JUDGMENT
(21) Pursuant to Fed. R. Civ. P. 23(e), the Court hereby finally approves in
all respects the Settlement set forth in the Settlement Agreement, and finds that the
Settlement, the Settlement Agreement, and the plan of distribution of the Settlement
funds are in all respects fair, reasonable, and adequate, and are in the best interest of
the settlement class.
(22) Upon the Effective Date of the Settlement Agreement, the Released
Parties shall be released and forever discharged by the Settlement Class Members
from all Settled Claims. With respect to the Settled Claims, each Settlement Class
Member expressly waives and releases, upon the Effective Date of the Settlement
Agreement, any and all provisions, rights and benefits conferred by § 1542 of the
California Civil Code, which reads:
Section 1542. Certain claims not affected by general release. A
general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected
his or her settlement with the debtor; or by any law of any state or
territory of the United States, or principle of common law, which is
11
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similar, comparable or equivalent to § 1542 of the California Civil
Code.
Each Settlement Class Member may hereafter discover facts other than or different
from those which he, she or it knows or believes to be true with respect to the Settled
Claims, but each Settlement Class Member expressly waives and fully, finally and
forever settles and releases, upon this Order becoming final, any known or unknown,
suspected or unsuspected, contingent or non-contingent Settled Claims whether
concealed or hidden, without regard to the subsequent discovery or existence of such
different or additional facts. Each Settlement Class Member also hereby expressly
waives and fully, finally and forever settles and releases any and all Settled Claims
it may have against the Released Parties under § 17200, et seq., of the California
Business and Professions Code.
(23) “Settled Claims” do not include claims relating to any Enhanced
Windshield or Replacement Windshield. Settled Claims also do not include any
claim for actual personal injury arising from or in relation to the Condition. In any
such action for actual personal injury, Settlement Class Members may not, however,
claim or recover restitution or other economic damages allegedly attributable to the
Condition.
(24) By reason of the settlement, and there being no just reason for delay,
the Court hereby enters final judgment in this matter. Without affecting the finality
of this judgment, the Court retains continuing and exclusive jurisdiction over all
12
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matters relating to the administration, consummation, enforcement, and
interpretation of the Settlement Agreement and of this Final Order and Judgment, to
protect and effectuate this Final Order and Judgment, and for any other necessary
purpose. Class Representatives, SOA, and each member of the Settlement Class are
hereby deemed to have irrevocably submitted to the exclusive jurisdiction of this
Court, for the purpose of any suit, action, proceeding or dispute arising out of or
relating to the Agreement, including the Exhibits thereto, and only for such purposes.
Without limiting the generality of the foregoing, and without affecting the finality of
this Final Order and Judgment, the Court retains exclusive jurisdiction over any such
suit, action or proceeding. Solely for purposes of such suit, action or proceeding, to
the fullest extent they may effectively do so under applicable law, the parties hereto
are deemed to have irrevocably waived and agreed not to assert, by way of motion,
as a defense or otherwise, any claim or objection that they are not subject to the
jurisdiction of this Court, or that this Court is, in any way, an improper venue or an
inconvenient forum.
(25) Pursuant to the terms of the Settlement Agreement, this action is
dismissed with prejudice as against the named plaintiffs, all members of the
Settlement Class and SOA. The parties shall bear their own fees and costs except as
provided by the Settlement Agreement. It is further adjudged that the named
plaintiffs, on behalf of themselves and members of the class, shall be deemed
13
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conclusively to have compromised, settled, discharged, dismissed, and released any
and all rights, claims, or causes of action against the Released Parties as provided
for in the Settlement Agreement. No Settlement Class member, either directly,
representatively or in any other capacity (other than a Settlement Class member who
validly and timely elected to be excluded from the Settlement Class), shall
commence, continue or prosecute against any or all Released Parties any action or
proceeding in any court or tribunal asserting any of the Released Claims defined in
the Settlement Agreement, and are hereby permanently enjoined from so proceeding.
(26) The fact that the parties have reached a settlement and that they have
participated in proceedings related to the settlement are not and should not be (i)
offered or received as evidence of a presumption, concession, or an admission by
any party, or (ii) offered or received as evidence of a presumption, concession, or
any admission of any liability, fault, wrongdoing or other dereliction of duty;
provided, however, that reference may be made to the Settlement Agreement as may
be necessary to effectuate or enforce its provisions.
(27) In the event that the Settlement does not become effective according to
the terms of the Settlement Agreement, this Order and Final Judgment shall be
rendered null and void as provided by the Settlement Agreement, shall be vacated
and, all orders entered and releases delivered in connection herewith shall be null
and void to the extent provided by and in accordance with the Settlement Agreement.
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For the foregoing reasons, the Court GRANTS Plaintiffs’ Unopposed Motion
for Final Approval (Doc. No. XX) and Plaintiffs’ Unopposed Motion for Attorneys’
Fees, Costs and Class Representative Service Awards (Doc. No. XX).
SO ORDERED, this ____ of ___________, 20__.

HONORABLE RENEE MARIE BUMB
UNITED STATES DISTRICT JUDGE
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